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ABSTRACT: The study approaches the Loophole dispute betwetand, Norway and Russia
from an Icelandic perspective. The focus is maamryfour issues; the underlying legal framework
of the dispute, the question why Iceland engagethése fisheries, the negotiation process and
how dramatically Iceland’s stance on high sea fisisehas shifted since the mid-1990s. The study
attempts to answer if Iceland respected its obbgatunder the Law of the Sea Convention in the
dispute. The study concludes that it is questiandblceland behaved as a responsible fisheries
nation in the Loophole dispute and that Icelandhevielated its obligation under Article 300 of
UNCLOS whereas she did not respect Law of the Ssavéhtion’s due regard obligation.
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Economic and Fishery zones in
the Northern Region

The Fishery
Protection Zone Around
Svalbard

¥ The zones for
which Norway
has an
administrative
responsibility
amount to 2
million sq. km.

This map is published on the website of the NoraegGovernment, www.regjeringen.no. It
shows the economic and fishery zones in the NartRergion. The Loophole is in the middle of
the map on the right hand side.

I. INTRODUCTION

Unregulated fishinfon the high seas has caused difficulties in theatiomship between

various countries after the reduction of availadnleas of operation for distant water fishing with

! The 2001 Food and Agriculture Organization’s Inggional Plan of Action to Prevent, Deter and Etiaie lllegal,
Unreported and Unregulated Fishing defined the temmegulated fishing as following:

3.3 Unregulated fishing refers to fishing actiwstie

3.3.1in the area of application of a relevantaegl fisheries management organization that ardwcied by vessels
without nationality, or by those flying the flag @fState not party to that organization, or byshifig entity, in a
manner that is not consistent with or contravehescbnservation and management measures of thatipagjon; or
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the introduction of the Exclusive Economic Zone Z&Ento international law. This study deals
with such a dispute, a dispute that caused turbalémthe relationship between Iceland, Norway
and Russia from 1993 to 1999. The keystone of ibjgute was unregulated fishing by Icelandic
vessels for straddling stocks, mainly cod, in ehtsgas enclave in the central Barents Sea known
as the Loophole. The study tries to answer theofioilg question: Did Iceland respect its
obligations under the Law of the Sea Conventiotihandispute?

The following coverage of the dispute is dividetbisix parts. In the first the main aspects
of the underlying legal framework is described.tte second part it is explained why Iceland
engaged in these fisheries and the main argumentkdse fisheries are outlined. In the third part
a rough description of the negotiation processvergand the main aspects of the agreement that
ended the dispute are discussed. In the fourthtiparinfluence of the dispute on thegotiations
at the United Nations regarding straddling and lyighigratory fish stocks are explained. In the
fifth the relationship between the dispute and a@odispute in the Barents Sea regarding the

fishery protection zone surrounding Svalbard idioedl. In the sixth and the last part it is shown

how dramatically Iceland’s stance on high sea fisisehas shifted since the mid-1990s.

II. THE LEGAL FRAMEWORK
For the last centuries the most fundamental daetoihthe Law of the Sea has been the
freedom of the high seas. One of its elements esfthedom of fishing. For centuries people

believed that the resources of the sea were inskbéal For example, Hugo Grotius (often called

3.3.2 in areas or for fish stocks in relation taahithere are no applicable conservation or managémeasures and
where such fishing activities are conducted in amea inconsistent with State responsibilities f@ tonservation of
living marine resources under international law.

The International Plan of Action to Prevent, Deted Eliminate lllegal, Unreported and Unregulateshifg is
available at http://www.fao.org/DOCREP/003/y1224e/y1224e00.HTIb&t visited Jun. 29, 2009).
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the father of international law) believed S®his belief persisted well into the twentieth aewt

Now it is understood that the oceans must alsorbegted from excessive use and exploitation,

or as stated by the International Court of Justidbe Fisheries Jurisdiction Case:

[T]he former laissez faire treatment of the livingsources of the sea in the high seas has been
replaced by a recognition of a duty to have duamtgo the rights of other States and the need of
conservation for the benefit of &ll.

Through the 20th century pressure increased ortalcsiates to regulate fishing and expand their
jurisdiction to limit foreign fishing. The most significant result was the creation ef BEZ. With

the introduction of EEZs, the freedom to fish oma tligh seas was reduced in geographic extent
and importance, 90-95 percent of the world’s mafisk catch was taken from the ocean areas
now under coastal state jurisdictidn.

Despite the above-mentioned evolution the freedointhe high seas remains a
fundamental principle in the Law of the Sea. Thisdflected in the United Nations Convention on
the Law of the Sea (UNCLO§)According to Article 87(1) of UNCLOS, “[t]he higkeas are
open to all States, whether coastal or land-lo¢kbtbreover, this freedom is supposed to be
exercised under the conditions laid down by UNCL&8 by other rules of international law. It

comprises, among others, both for coastal and llaeiced states, the freedom of fishing subject to

2 Grotius stated the following: “For everyone adntitat if a great many persons hunt on the landsbrifi the river,
the forest is easily exhausted of wild animals tiredriver of fish, but such a contingency is imlolssin the case of
the sea.” GO GROTIUS, THE FREEDOM OF THE SEASOR THE RIGHT TO WHICH BELONGS TO THEDUTCH TO TAKE
PART IN THE EAST INDIAN TRADE 57 (Ralph van Deman Magoffin trans.; James BrowottSd.,1916).

% Lawrence JudaGhanging Perspectives on the Oceans: Implicationsriternational Fisheries and Oceans
Governancein BRINGING NEW LAW TO OCEAN WATERS 17, 18 (David D. Caron and Harry N. Scheiber 2004 ).

* Fisheries Jurisdiction (United Kingdom v. Icelandiidgement, ICJ Reports (1974), 32.

® Judasupranote3, at 19.

®1d. at 20.

" United Nations Convention on the Law of the Semened for signaturBec. 10, 1982, A/ICONF.62/122 (1982),
reprinted in I.L.M. 1261 (1982) [hereinafter refedrto as UNCLOS] (entered into force Nov. 16, 19%8Bland
ratified UNCLOS 21 June 1985, The Russian FederdtibMarch 1997 and Norway 24 June 199¢e
Chronological lists of ratifications of, accessi@ml successions to the Convention and the refedegements as at
07 August 2007Available at

http://www.un.org/depts/los/reference_files/chramgital_lists_of ratifications.htm#The%20United%2@iNias%20
Convention%200n%20the%20Law%200f%20the%20Seavisistd Jun. 29, 2009).
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the conditions laid down in section 2 of Part VIIWNCLOS, which deals with conservation and
management of the living resources of the high.Sdasticle 87(2) provides, that the freedoms,
laid out in paragraph 1, “shall be exercised bySadites with due regard for the interests of other
States in their exercise of the freedom of the tsghs.” In the view of, David Anderson, “[t]he
due regard test is an element in the principleoafdgfaith: rights must be exercised reasonably . .
. The selfish disregard of the interests of otlvexdd well amount to an abuse of rights contrary to
Article 300. Moreover, Anderson has stated that “[t|he law nmustide some qualifications to a
concept of ‘freedom’ in order to safeguard the res¢s of others in the international

10 He suggests that the principla&xim sic utere tuo ut alienum non laedemplies,

community.
perhaps, in the sense that a State should not caysemit ships flying its flag to do things oreth
high seas that interfere, whether maliciously aeasonably, with the interests of other uséfs.”
Conservation and management of the living resouotebe high seas is the subject of
section 2 of Part VII of UNCLOS. The conditionsdalown in the section are a few. According to
Article 116 all States have the right for theirioaals to engage in fishing on the high seas stibjec

to their treaty obligations; the rights and dutasswell as the interests of coastal States provided

for, inter alia, in article 63, paragraph*and articles 64 to 6%:and the provisions of section 2 in

8 SeeArticle 87(1)(e) of UNCLOS.

® David AndersonFreedoms of the High Seas in the Modern Law ofSére inTHE LAW OF THE SEA: PROGRESS AND
PROSPECTS327, 332 (David Freestone et. al. ed., 2006) chrtBO0 of UNCLOS read, “States Parties shall fuHi
good faith the obligations assumed under this Cotime and shall exercise the rights, jurisdictiom dreedoms
recognized in this Convention in a manner which Mot constitute an abuse of right.”

1%1d. at 331.

1 In English: One must so use his rights as natfiinige on the rights of others.

2 Andersonsupranote9, at 331.

13 Article 63(2) provides that “[w]here the same $tac stocks of associated species occur both witiérexclusive
economic zone and in an area beyond and adjacém wone, the coastal State and the States fibirgyich stocks
in the adjacent area shall seek, either directiyaugh appropriate subregional or regional orzgtions, to agree
upon the measures necessary for the conservatitresé stocks in the adjacent area.”

14 Article 64(1) provides that: “[f]he coastal Stafed other States whose nationals fish in the refgiothe highly
migratory species listed in Annex | shall coopeditectly or through appropriate international orgations with a
view to ensuring conservation and promoting thectdje of optimum utilization of such species ttgbaut the
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Part VIl (article 116-120). Article 117 providesath“[a]ll States have the duty to take, or to

cooperate with other States in taking, such meastoe their respective nationals as may be

necessary for the conservation of the living resesiiof the high seas.” Article 118 provides that:

States shall cooperate with each other in the ceaen and management of living resources in the
areas of the high seas. States, whose nationalsitexientical living resources, or different lign
resources in the same area, shall enter into regguis with a view to taking the measures necessary
for the conservation of the living resources conedr They shall, as appropriate, cooperate to
establish subregional or regional fisheries orgations to this end.

A description follows in Article 119 what statesaiitake into consideration, when determining
the allowable catch and establishing other consiervaneasures for the living resources in the
high seas. As will be shown later on it is queslde if Iceland respected UNCLOS conservation
obligations in the Loophole dispute.

UNCLOS provisions provided a framework for the elepment of fisheries agreements on
a regional basis. On the other hand this framevatsk causes problems. Lawrence Juda has
pointed out that the zonal approach to ocean jigtisth in UNCLOS led to some fisheries
problems because the framework, relying on polificdefined boundaries, failed to take into
sufficient account either the transboundary charaof natural ecosystems or the movement of
living resources and pollutaris.He noted that “[t]he fish are not party to the ldipatic
Agreement embodied in the EEZ and they wander abuotivated by factors such as food

availability and water temperature, disregardirgyshnctity of solemnly created treaty regim@s.”

region, both within and beyond the exclusive ecoicarone. In regions for which no appropriate intional
organization exists, the coastal State and otleeSthose nationals harvest these species iegienrshall
cooperate to establish such an organization arittipate in its work.”

Article 65 deals with marine mammals, Article 6@wanadromous stocks, and Article 67 with catadnasrsiocks.
15 Juda,supranote3, at 20.

16 Lawrence Judalhe United Nations Fish Stocks AgreemanYEARBOOK OFINTERNATIONAL CO-OPERATION ON
ENVIRONMENT AND DEVELOPMENT 2001/2002 53, 53 (Olav Schram Stokke & @ysteifBommessen ed., 2002).
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A common argument is that UNCLOS is not sufficigrdetailed to guide states to take
effective measures for improved conservation andgiagament of fishery resouréésand that
UNCLOS has little to say about stocks that straddlmigrate between the high seas and the EEZ
(UNCLOS has only one provision about straddlingy fisocks}® or consequences for overfishing
the high sea¥’ It has also been argued that the lack of spepifiwisions delineating the legal
rights and duties of states that harvest fish swingnbetween EEZs and the adjacent high seas
hindered effective implementation or enforcementcofservation measures for straddling or
migratory stocks, and made conflicts between coasiges and distant water nations inevitable.
In the same line of arguments it is said that whiga conclusion of a number of regional fisheries
management organizations (RFMOs), a new problersearoow to ensure the effectiveness of
such regional arrangements under international itawhe face of fishing activities of non-
participating state$: A growing number of fishing vessels started toseaserious problems by
targeting high value fish stocks on the high sbgs;ircumventing relevant regional measures by
using open registries in states that are not gartggional fisheries management arrangements, or
by not reporting on their catch propeffy.

On the other hand it has been pointed out thatezgason has never been the major goal

of the adherents of the extension of coastal gtaigdiction and that the alliance between coastal

fishing industries and conservationists with resptc fisheries management was largely a

17 E.g, Moritaka Hayashilllegal, Unreported, and Unregulated (IUU) FishinGilobal and Regional Responsés
BRINGING NEW LAW TO OCEAN WATERS 95, 96 (David D. Caron and Harry N. Scheiber 2d04).

18 See supraote 13.

9 Deirdre M. Warner-Kramer & Krista Cantgtateless fishing vessels: The current internafioegime and a new
approch 227 GCEAN & COASTAL L.J. 226, 232 (2000).

20 The most famous conflict is probably the Canadiaast of the Spanish vessaitaion the high seas in March
1995.SeeR. R. CHURCHILL & A.V. LOWE, THE LAW OF THESEA 306 (3rd ed. 1999).

2 Budislav Vukas & Davor Vidasslags of Convenience and High Sea Fishing: The Bewse of a Legal
Framework in GOVERNING HIGH SEAS FISHERIESTHE INTERPLAY OFGLOBAL AND REGIONAL REGIMES53,55-56
(Olav Schram Stokke ed., 2001).

2 SeeHayashi supranote17, at 96.
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marriage of rhetorical convenienteUnder political pressure to find ways to protexdl fishing
industries the adherent’s main focus has been ®ratlquisition of means to reduce competition
from foreign high sea fishin.

Coastal States managed to engage environmentaligiight for more restraints on high
seas fisheries, in the name of conservation, ariaét tieem an important subject in the preparation
for and at the 1992 United Nations Conference owirBnment and Development (UNCED)
even though it is evident from the last decadeg®gapce that the territorialization of the ocean in
itself will not solve conservation problerffsEollowing UNCED, a number of concrete steps were
recommended and several instruments were subségaeltpted such as the 1993 Food and
Agriculture Organization Agreement to Promote Caargie with International Conservation and
Management Measures by Fishing Vessels on the Ségt$’ (The Compliance Agreement) and
the United Nations Agreement for the Implementatidrthe Provisions of the United Nations
Convention on the Law of the Sea of 10 December21@8ating to the Conservation and

Management of Straddling Fish Stocks and Highly nstigry Fish Stocks (The Fish Stock

Agreementf? Interestingly, the most heated part of the Loophtibpute coincided in time with

ij SeeBernard H. OxmanThe Territorial Temptation: A Siren Song at S&a0 AJIL 830, 848 (2006).

Id. at 849.
% SeeU.N. General AssemblyReport of the United Nations Conference on Enviremnand DevelopmeiiRio de
Janeiro, 3-14 June 1992) Annex |: Rio DeclaratinrEavironment and Development, U.N. Doc. A/Conf/P&l
(Vol.l).
26 SeeOxman supranote 23, at 848-849.
%" Food and Agriculture Organization: Agreement torRote Compliance with International Conservatiod an
Management Measures by Fishing Vessels on the Sigis, adopted Nov. 24, 1993, 33 I.L.M. 969 [heftgna
Compliance Agreement] (entered into force on Ar.2003).
%8 Agreement for the Implementation of the provisiohshe United Nations Convention on the Law of 8&a of 10
December 1982 relating to the conservation and gemant of straddling fish stocks and highly migratish
stocks,opened for signaturen Dec. 4, 1995, A/ICONF.164/37 reprinted in 34ML1542 [hereinafter referred to as
the Fish Stock Agreement] (entered into force oNbd¥ember 2001). Iceland ratified the Fish Stocke®sgnent 14
February 1997, The Russian Federation 4 August,188Y¥ Norway 30 December 19%eeChronological lists of
ratifications of, accessions and successions t€tmention and the related Agreements as at 0UgtPO7.
Available at
http://www.un.org/depts/los/reference_files/chramgital_lists_of ratifications.htm#The%20United%2@iNias%20
Convention%200n%20the%20Law%200f%20the%20Seavisistd Jun. 29, 2009).
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the global-level negotiations of the United Natidtish Stocks Agreemefitas will be described

later on.

I1l. A DISPUTE ESCALATES

In 1977 the Soviet Unidfl established a 200 nm fishing zone off its Bare3gs coast
(converted to a 200 nm EEZ in 1984), and Norwagldighed a 200 nm EEZ off its mainland
coast and a controversial 200 nm fishery protectione around Svalbard (formerly known as
Spitzbergen). The extension of the fisheries jictsmh of the two countries covered nearly the
whole Barents Se#.However in the middle of the Barents Sea, a smadlave of high seas
(62,400 square kilometers), that came to be knawithe Loophole”, was not covered by the 200-
mile claims® Since the extension to 200 nm shared stocks haea anaged by the Joint
Norwegian Russian Fisheries Commission establiblyettie 1975 Agreement on Co-operation in
the Fishing Industry between Norway and the Savigibn>3 The Commission has each year set

Total Allowable Catches (TACs) for cod, haddock aagelin, each of which are seen as a single

The Fish Stock Agreement applies to fisheries fi@dslling stocks and highly migratory stocks oy Compliance
Agreement applies generally to all fishing vessElgese instruments have both in common that thplyamly to
fishing vessels that operate on the high seas.

29 Olav Schram Stokkdvlanagement of Shared Stocks in the Barents B&@er Presented at the Norway-FAO Expert
Consultation on the Management of Shared Fish Ste8ergen, Norway, 7-10 October 20@2ailable at
http://www.fao.org/DOCREP/006/Y4652E/y4652e0e.htm#l (last visited Jun. 29, 2009) [hereinaftenSED
STOCKY].

%It is commonly accepted that the Russian Federatimstitutes a continuation of the USSR, with consatial
adjustments to take account of the indepenedenttee ather former Republics of the Soviet UniSeeMALCOLM

N. SHAW, INTERNATIONAL LAW 187 (5th. ed., 2003).

31 SeeGunnar G. SchranDeilur um fiskverndarsveedid vid Svalbay&aAFMALISRIT: POR VILHIALMSSON SIOTUGUR
9.JUNi 2000223,229(David b. Bjorgvinsson ed., 2004).

32 5eeR.R. Churchill,The Barents Sea Loophole Agreement: A “CoastakS@olution to a Straddling Stock
Problem 14 Int Mar Coast Law 467, 468 (1999).

%3 Norway and Union of Soviet Socialist Republics é&gment on co-operation in the fishing industqyened for
signature and entered into forom Apr. 11, 1975, 983 U.N.T.S. 3.
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biological unit, and from time to time other consdion measures such as mesh size regulations.
The TAC is divided between the two coastal Statefixed shares, with some of the Norwegian
quotas being made available to third state vesgelmarily from the Member States of the
European Community (EC)) through bilateral agreems®rrhe Commission allocates quotas to
the parties, decides on the shares to be allodatddird parties, and determines operational
restrictions®

It has been pointed out that “[w]hile the Barenéa Sisheries complex is simpler than in
many other ocean areas, since the harvest is yatgleén by two coastal States, a complicating
feature is the fact that the area is extremelyiseasn a military sense® The reason for the
sensitivity “is due to the importance of nucleabmarines deployed in Northern waters for the
maintenance of the strategic deterrence, espedaliyng the Cold War period” An important
“consequence of this sensitivity has been helpfuffisheries management, namely that both
Norway and the Soviet Union were eager to avoiceerasary political tension in the aré&.”

The availability of cod in the Loophole increasedrkedly around 1990 because of
changes in temperature and salinity. Cod becameaddiing as well as a shared stock. This
change attracted distant water vessel operatopitdes short season due to ice conditibhis
1991 the fishing began slowly with vessels fromB@ Greenland and the Fard&3he potential
problems that such fishing might cause were avoibdgdNorway agreeing to give the EC,
Greenland and the Faroes greater fishing rightdarwegian waters in return for reducing their

fishing activities in the Loophole and keeping theital catches in the Barents Sea to within the

34 Churchill, supranote32, at 468-470.
35 SHARED STOCKS, supranote29.

*1d. at 181.

¥d.

4.

¥1d. at 183.

“0 Churchill, supranote32, at 470.
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limits of their total quotas in national waterstire Barents Se&t.However, two years later third
party fisheries accelerated when Icelandic fislsentessels, some registered under flags of
convenience such as Panath@egan to operate in the Barents Sea, which thdynbadone for
decade$’

Icelandic fisheries vessels owners’ interest inrafieg in the area can be traced to a drop
in the total cod quota in Icelandic waters to admis low combined with a rapid growth in the
harvesting capacity of the Icelandic flé&Erom 1980 to 1995 the total cod catch from alifig
grounds around Iceland decreased from 428,344tt0282,900 ton&° The catch in the Loophole
indicated that further fisheries in the area ccagdquite profitable. The total Icelandic catch was
estimated to be 60,000 tons in 1994 and 40,000 itori995*® These are very large numbers
especially when it is borne in mind that third garatch in the Loophole was only 12,000 tons in
1993*" In 1994 value of the fish recovered from the Lomiphamounted to 5.5% of the value of
Iceland’s exporté® It is believed that in September 1994, 700 to &@fandic fishermen were
operating in the Loophoféand by 1995 as many as eighty Icelandic trawlatsdperated ther8.

In the period 1993-98 the total catch of cod bydndic vessels (most of it caught in the period

1994-96) was estimated to be about 135,000 tonsoNlg were Icelandic catches much greater

“d.
*21d.
3 Egill OlafssonVeidarnar skiludu fimm milljpréum pegar best Etorgunbladid Mar. 6, 1999 at 14.
4 SHARED STOCKS, supranote29, at 183.
45 SeeMinistry of Fisheries|celandic Fisheries in Figures 2005t 3,available at:
http://sjavarutvegsraduneyti.is/media/sjavarutveguolum/allur_baklingurinn_2005.pdfiast visited Jun. 29, 2009).
“% SHARED STOCKS, supranote?29.
47
Id.
8 Olafssonsupranote43.
“1d.
°0 SHARED STOCKS, supranote?29, at 183.
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than those of earlier third state fishing in thepbole but, unlike such third states, Iceland had n
fishing rights in the Norwegian or Russian 200-rzibmes in the Barents S¥a.

Norway strongly objected to the fishing by the &elers from the beginning, as did the
Russians. Noting that the stock was fully utilizéee two countries rejected the legitimacy of the
unregulated activity in the Loophol@The general attitude of Icelandic fisheries vesselners, a
powerful interest group in domestic politics in |lb@d, was that their ships were engaged in
fisheries on the high seas and therefore the Iggalias unquestionabfé. The Icelandic
Government, in general, held the same view. Jén\BalHannibalsson, the Foreign Minister at
the time, pointed out that the fish stocks in tlaeBits Sea were upsurging and it was hard to see
that the fish stocks were endangete#urthermore, he stated that the Loophole disputs mot
caused by the Icelandic Government, “free men simyent fishing on the high seas and the
Icelandic Government had no legal authority to $tem.®°

In the beginning of the dispute the Icelandic Minjisof Fisheries was quite critical
regarding the fishing in the Barents Sea. At theetthe ministry was working on a regulation that
would ban fisheries by Icelandic vessels beyond&E&. The ministry wanted to cooperate with
Norway to regulate fisheries south of Iceland om Reykjaness ridge, beyond Iceland’'s BEZ.
porsteinn Pélsson, the Minister of Fisheries attitme, was quoted saying that it was not in

conformity with Iceland’s policy that uncontrolleishing progressed in areas like these.

51 Churchill, supranote32, at 471.

%2 SHARED STOCKS, supranote29, at 184.

*3 They also claimed historical rights dating backhe early 1950s which is a quite tenuous argumdereas the
Icelandic fishery in the area was never of muchifitance.SeeAslaug AsgeirsdéttirDceans of Trouble: Domestic
Influence on International Fisheries Cooperationtire North Atlantic and Barents Sea Global Environmental
Politics, 120, 140 (2007).

>4 J6n Baldvin Hannibalssofkki lagaheimildir til ad banna veidarnaMorgunbladid, Aug. 14, 1993, at 21

% slensku skipin 1étu reka medan bedid var akvordurigerda Morgunbladid, Nov. 24, 1993, at 5 [translated by
author].

% J6n Heidar borsteinssodthafsveidar islendinga(Oct. 1995) (unpublished B.A. thesis, Universifyiceland) (on
file with National and University Library of Iceld), at 56.
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Hannibalsson seems to have been of a differeniapihan assertion in the annual report of the
Minister of Foreign Affairs about foreign policy kept in mind. In the report it is asserted that
Icelanders could take pride in their achievemenmtisthe Loophole and they steadfastly
implemented all provisions of the Law of the Sean@mtion>’

The Legal Advisor for the Federation of Icelandishing Vessels Owners at the time was
guoted saying that people had to realize that ntlyefor fisheries vessels’ owners that are
confronted with difficulties in their busineghgse fisheries are much more important than thie wi
and ambitions of the Icelandic Government to Idael formation of an international policy in
fisheries management that could come to realigr &ftto 10 year¥®

The aformentioned regulation was never passed.Prime Minister and the Minister of
Foreign Affairs opposed it. Their opposition waséa on a legal opinion from a professor at the
University of Iceland which concluded that it wasegtionable to deprive individuals of their
fishing rights which they enjoyed under internatiblaw with a regulation put forward by the
Minister of Fisheries?

Norway and Russia used various measures to liraifiiheries in the Loophole. In 1994
the landing of high seas catches taken without @taqwas prohibited in Norway. Another
measure was the practice of blacklisting Loophotssels from subsequent access to the
Norwegian EEZ, even if the vessel had changed cshiferin the meantim@. Private boycott
actions were also introduced that aimed at cuttih@orwegian supplies of provisions, fuels, and

services to Loophole vessels, as well as punistiomgestic companies that failed to adhere to

" Utanrikisraduneytid, Skyrsla utanrikisradherra um utanrikismal 199@ec. 10 1993) available at

http://utn.stjr.is/utgefid-efni//nr/736#Hafro%eE9tta%E1l (last visited Jun. 29, 2009).

%8 Geta skadad hagsmuni til langs timdorgunbladid, Aug. 13, 1993, at 23.

5 Gunnar G. Schranipjodréttarregla ad veidar a Uthafinu eru frjdlsaviorgunbladid, Aug. 19, 1993, at 27.
60 SHARED STOCKS, supranote29, at 184.

®11d. at 184-185.

13



Centre For Small State Studies Publication Series
University of Iceland
Working Paper 1-2010

such boycotts. The Russians exerted similar pressuen in Icelandic ports by encouraging the
Murmansk-based industry to discontinue landingscofl from Russian vessels at ports in
Iceland®® However, these public and private sanctions ditl deter unregulated harvesting
activities. The reasons were mainly two: The vessglerating in the Loophole were able to
operate independently of the Russian and Norwefiglang industries, and the Icelanders were
determined to establish a sizable fishery in thepdlmle. In the long run, however, reliance on
Icelandic ports would add considerably to the milecosts of fishing in the Barents S&a.

The catch in the Loophole collapsed in 1997 with tdonsequence of a big loss for the
Icelanders engaged in the fisheries in the ared988 the catch was only 1,500 tons. The main
reason was the fast decline of the codstdckhe negative prospective of future fishing in the

Loophole, combined with the view that operatingréheras dangerous and quite coStlgreated

an atmosphere in Iceland for serious negotiations.

IV. THE NEGOTIATION PROCESS

The Loophole conflict was solved in a trilateradgotiation. The negotiations can be
viewed as one between the two coastal States logdigre Barents Sea, on the one hand, and a
distant water fishing nation on the other h&h@ihe dispute seems to have been regarded as more
important by the Icelandic and Norwegian Governmaéinan by Russia. The reason is presumably

that Russia is a state with a much broader rangatefests than Iceland and Norway with the

®21d. at 185.

.

% Editorial, Veidar i BarentshafiMorgunbladid, Mar. 6, 1999, at 38.

% Olafssonsupranote43.

% Fredrik Sj6,The Loophole, the Power and the $2@06),available at
http://theses.lub.lu.se/archive/2006/01/09/1136824821166-555/C-uppsats5B25D.pdf, at 4 (last visited. 29,
2000).
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consequence that issues as the conflict in Cheadfolymore attention by the Russian government
than a fisheries disputé.

A few attempts were made to solve the Loophole udespvith negotiations. It has been
pointed out that the formal negotiations beganlypdgcause the Icelanders, refusing to yield to
political pressure, had rapidly acquired some 78cerd of the unregulated harvests in the
Loophole, and partly because the coastal State® weluctant to stretch international law
regarding unilateral enforcement measures beyoadE#Z, an issue that at the time was under
negotiation at the URE Preliminary discussions between Norway and Icelauk place in the
summer of 1993, but were inconclusfie.

The first formal trilateral negotiations took placeMarch 1995. The talks were based on a
joint Norwegian-Russian proposal for a separatenregfor the Loophole under which a
proportion of the total TAC for cod in the Baretsa would be set aside for the Loophole (based
on zonal attachment), of which Iceland would cadixed amount? In April 1995 Norway and
Russia offered Iceland an 8,000 ton quota in thepbole. The Icelandic delegation rejected the
offer.”* Serious attempts were made to solve the dispifebéishing began in 1998 without
any results. At that point an outline of an agreeinvas on the table which stated that Iceland
would obtain a quota in the Barents Sea in exchdogea quota in Icelandic waters to the
Russians and Norwegia?%ln December 1997 a formal meeting went on wheeeotbject was to

move the talks forwartf. Instead of a special regime for the Loophole, Nonand Russia offered

®71d. at 24.

%8 SHARED STOCKS, supranote?9, at 184.

‘;z Churchill, supranote32, at 471.
Id.

" Fyrra bod endurtekid i alvéruMorgunbladid, Oct. 12, 1995, at 6.

2 Olafssonsupranote43.

;i Egill Olafsson prja ar tok ad koma vidraedum aftur & skriorgunbladis, Mar. 9, 1999, at 32.
Id.
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Iceland quotas in their EEZs in return for Norwegiand Russian fishing rights in Iceland’s
EEZ®

In the fall of 1998 the negotiations began to mquikly towards a solution. At a meeting
in February 1999 the Foreign Ministers of Iceland &orway decided to try to solve the dispute
for once and all. Three consultative meetings lapdto a framework being accepted by the
Foreign Ministers of Iceland and Norway and theeviiareign Minister of Russia in March 1999.
In May the representatives of each state signedAtireement Concerning Certain Aspects of
Cooperation in the Area of Fisheri€@s-urthermore, two protocols were sigrfiéd:he Norwegian
Government showed some interest in solving both Lthephole dispute and another dispute
between the countries concerning the Svalbard petago. The Icelandic Government did not
share the same vief}.

The basis for solving the dispute was moving tekdries by Icelanders from the Loophole
into Russian and Norwegian waters. It has beentgdiaut that although the Agreement does not

say so expressly, the effect of it and its protecisl that Iceland will cease fishing in the

Loophole’® This has been the case.

7S Churchill, supranote32, at 472.

"® The Agreement is in four official languages: Esflilcelandic, Norwegian and Russian. The Norwegianof the
Agreement and the protocols is published as Noravefiarliamentary Paper St. Prp. No. 74 (1998=8@jlable at
www.odin.dep.no/repub/98-99/stprp/74/ (last visithth. 29, 2009). The Icelandic and the Englishigarsf the
Agreement, as its protocols, are published as ndétaParliamentary Paper 124. I6ggjafarping Pski- 2. mal
available at http://www.althingi.is/altext/124/s/0002.html (tasisited Jun 29, 2009) [hereinafter the Loophole
Agreement].

" The official name of the protocols are: “Protodmitween the Government of Iceland and the Goverhrogn
Norway under the Agreement between the Governnfdioetand, the Government of Norway and the Governinof
the Russian Federation concerning Certain AspecGoeoperation in the Area of Fisheries” [hereieaftceland-
Norway protocol] and “Protocol between the Governimaf Iceland and the Government of the Russiarefaibn
under the Agreement between the Government of idelthe Government of Norway and the Governmerthef
Russian Federation concerning Certain Aspects eD@eration in the Area of Fisheries” [hereinaftegland-Russia
protocol].

8 Olafssonsupranote73.

9 Churchill, supranote32, at 472.
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According to Article 2 of the Loophole AgreementtlParties to it may agree on a
reciprocal basis to exchange annual quotas in theepective EEZs, and to grant vessels of the
other Parties access to fish quotas in their reiseeEEZs®® Details of the quota exchange are
regulated in the protocols under the Agreemenfrticle 1 of the bilateral protocols it is stated
that of the 480,000 tons for North East Arctic clmland is allocated a total quota of 8,900 tons
in 1999, divided equally between the EEZ’s of Rassid Norway. In future years Iceland’s share
of the TAC is supposed to remain the same, i.66%.8In order to conduct a rational fishery
policy, Iceland is allocated an annual by-catchtguaf other species amounting to 30% of the
Icelandic annual quota of the North East Artic €&hould the TAC for cod in the Barents Sea
fall below 350,000 tons, Iceland’s quotas will hesgended, as will, correspondingly, Norwegian
and Russian fishing possibilities in Iceland’s EEZ.

For the quota in Norwegian waters, Norway got apportunity in the Icelandic EEZ to
catch 500 tons of tuskfish, ling and blue ling itoagline fishery and 17,000 tons of capelin in
1999% For subsequent years the quota is supposed tarremastant whereas the capelin quota
will be adjusted proportionately to the annual dcelic quota” Interestingly, even though Article
2 of the Agreement speaks of an exchange of qumtabe reciprocal basis, the Iceland-Russia
Protocol does not provide for any Russian fishingdeland’s EEZ. According to the Iceland-
Russia Protocol 1,669 tons of the Icelandic quotdoé EEZ of Russia in 1999 and corresponding

proportion in the following years shall be subjerpayment. Russian authorities are supposed to

8 The Loophole Agreementsupra note 75, art. 2. The Loophole Agreement is neitaeregional fisheries
organization nor a regional fisheries arrangeminthe meaning of the Fish Stock Agreement becdlusdatter
Agreement only applies to the high seas. Article) 3f the Fish Stock Agreement provides that “[e¥d otherwise
provided, this Agreement applies to the consermatind management of straddling fish stocks andigigratory
fish stocks beyond areas under national jurisdictiBish Stock Agreemensupranote 28, art. 3(1).

8 The Iceland-Russia and Iceland-Norway protocigranote 77, art. 2.

821d. Article 1(3).

8 The Iceland-Norway protocadupranote 77, art. 5(1).

8 d. Article 5(2).
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offer Icelandic vessel owners this part of the quat a price announced by Russia, taking into
account the market situatién.

In an interview, Nikolaj A. Ermakov, the chief ofi¢ Russian Federal Committee of
Fishery, stated that the signing of the agreemefieved tension between the countries.
Furthermore, Ermakov asserted that the tension Wed in the air every time when the
representatives of the countries meet, was §dide Norwegian fishing industry was not as
satisfied with the Agreement. It did not feel thia¢ quotas that Norway had secured in Iceland’s
EEZ represented a reasonable balance comparedoglidnd’s quotas in Norway's EEZ.John
Kristen Skogan, a specialist in Norwegian foreiffaies, asserted that the quota that Norway and
Russia got in Icelandic waters were minimal and/ tivere just negotiated to mask the fact that
Iceland had won the battle of the LoophBle.

One could ask why it took such a long time to reactagreement regarding the Loophole.
No clear answer seems available. The fisherieeagn_bophole were booming in 1995. Icelandic
fisheries vessels owners considered it benefioiglet more fishing experience to strengthen their
position before negotiating, while Norwegian fiskervessel owners believed that fishing by the
Icelanders would decline and considered it bettewait instead of negotiating immediatéfy.
Audun Marak, the spokesman for Norwegian fishenessels owners, concluded that the
Icelanders had chosen to negotiate because fistinriee Loophole were no longer profitaie.

One could also ask why the parties to the dispigendt involve the North East Atlantic

Fisheries Commission (“NEAFC”) which is responsibide the conservation and management of

% The Iceland-Russia protocsiipranote 77, art. 1(4).

8 Audunn ArnérssonSamskiptin vid island komin i bezta lagorgunbladis, Aug. 24, 1999, at 24.
87 Churchill, supranote32, at 474.

8 Olafssonsupranote69.

8 Olafssonsupranote39.

% Glafssonsupranote69.
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the high seas fishery resources of the North-EatnAc, including cod. The well known
international lawyer Robin R. Churchill has pointad that there are a number of possible reasons

why the states concerned, especially Norway andsiRushose not to involve NEAFC in

regulating fishing in the Loophole.

First, NEAFC will probably have been perceived aataer ineffectual organization . . .. Secondly,
if NEAFC had become involved, there is no guararnites it would have adopted measures with
which Norway and Russia would have been satisfied.. Thirdly, it is likely that, had it become
involved, NEAFC would largely have duplicated therlw of the Norwegian-Russian Fisheries
Comrglission, as both bodies base their managemeagures very largely on scientific advice from
ICES:

It seems quite safe to assert that respect focahservation obligations described in section 2 of
Part VII of UNCLOS seems not to have been on tipepigority list of the Icelandic Government

during the Loophole dispute even though the Goventmespected its duty under Article 118 to
enter into negotiation with Norway and Russia.dtid even be argued that Iceland violated its
obligation under Article 300 whereas she abusedfrdedom of the high seas, not having due
regard to the interests of Norway and Russia byprmtenting fishing vessels registered in Iceland

to overexploit the cod stock from the Loophie.

V. THE LOOPHOLE AND NEGOTIATION OF THE FISH STOCKS AGREEMENT

°1 Churchill, supranote32, at 479-480.

921t must be pointed out that, even though the Lot@kdispute began more than a year before UNCLO&ethtinto
force, Iceland was from the beginning of the disputder an obligation under the Law of Treatiesefoain from acts
which would defeat the object and purpose of UNCLBE it had signed and ratified the conventiarticle 18 of
the Vienna Convention on the Law of Treaties reé@dState is obliged to refrain from acts which woulefeat the
object and purpose of a treaty when:

(a) it has signed the treaty or has exchangeduimgnts constituting the treaty subject to ratifmat acceptance or
approval, until it shall have made its intentioaarl not to become a party to the treaty; or

(b) it has expressed its consent to be bound byréfagy, pending the entry into force of the treatyl provided that
such entry into force is not unduly delayed.”

The Vienna Convention on the Law of Treatiggened for signaturday 23, 1969, U.N. Doc A/CONF.39/27 (1969),
1155 U.N.T.S. 331, 8 I.L.M. 679 (entered into fodan. 27 1980). Iceland is not a member of thetyrdeowever
many commentators believe that Article 18 conditatcodification of customary international law @fhimeans,
according to them, that the obligation under AditB exists under customary international 18@eJ.S. CharmeThe
Interim Obligation of Article 18 of the Vienna Cemtion on the Law of Treaties: Making Sense of aigifag 25
GEO. WASH. J.INT'L L. AND ECON71 (1991).

19



Centre For Small State Studies Publication Series
University of Iceland
Working Paper 1-2010
The conference that led to the Fish Stocks Agreémwes held between 1993 and 1995.
As mentioned the Loophole dispute coincided in tiwith the negotiation process. However, it
seems not to have had a strong impact on the rigos at the United Nations, as described by

the Norwegian scholar Olav Schram Stokke:

Compared to some of the other regional straddliogksissues . . . the high seas problem in the
Barents Sea had scant impact on the Fish Stocke@amife. The relative strength of the major
bargaining blocs was largely unaffected. Nor did Hoophole issue provide sufficient urgency to
pror&pt structural leadership in the form of unifatemeasures on the outer edge of international
law.

In August 1994, at the fourth session of the fitdcls negotiations the Norwegian Minister of
Fisheries accused Icelanders of being opportunitid asserted that the Icelandic fisheries
operations in the Loophole were not in conformitighwthe spirit of UNCLOS. The Icelandic
delegation rejected the accusations and called thidounded assertions and explained Iceland’s
position regarding the negotiations at the YNEven though the Icelandic delegation rejected the

accusations firmly, Iceland found itself in an umdortable situation, as explained by Stokke:

With regard tdbargaining powerthe three main antagonists in the Loophole despiltbelonged to

the coastal state bloc during the negotiation efftsh Stocks Agreement; but each state also had a
tradition of distant water fishing operation&ue to tradition, Iceland was one of the original
members of the so-called core group, the groupasial states that played a very active role in the
process that led up to the Fish Stocks Conferefibeoughout the negotiations, the core group
remained a salient forum for joint action, incluglithe drafting of proposals on controversial issues
When a large fleet of Icelandic vessels becamegawin controversial high seas activities in the
Barents Sea, however, Iceland’s participation éndbre group became more problemétic.

Iceland advocated various measures that were seggodead to more responsible fishing at the
Third United Nations Conference on the Law of thea &nd other international forums; on the
other hand because of the decreased cod catchptmhole fishing was in Iceland’s short-term
interest. It could therefore be argued that Iceémmpisition was quite contradictory during the

negotiations that led to the Fish Stock Agreement.

93 SHARED STOCKS, supranote29.
% pborsteinssorsupranote56, at 28-29.
95 SHARED STOCKS, supranote?29.
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VI. THE RELATIONSHIP BETWEEN THE LOOPHOLE DISPUTE A ND THE DISPUTE
ABOUT SVALBARD'S FISHERY ZONE

Early in the twentieth century, coal deposits watiscovered on the previously
unimportant archipelago of Spitzberg&rin order to establish a regime for exploitationyraque
multilateral treaty’ was drafted in which Article 1 recognizes that Way has “full and absolute
sovereignty” over the archipelago. However, thetZgirgen Treaty in Article 2, 3, 6 and 7
guaranteed to nationals of all states-signatores &ccess and the right to hunt, fish and extract
minerals subject to nondiscriminatory controls podgated by Norway. It has been noted that
“Norway’s sovereignty was obviously far from ‘fulind absolute,” but was seen as a necessary
structure for establishing a system of governanee terra nullius.*® For more than 50 years the
Spitzbergen Treaty was implemented smoothly. Howedfe establishment of the 200 nm fishery
protection zone surrounding Svalbard caused somsulance’® The reason why a fishery
protection zone was established for Svalbard raten a EEZ was to try to avoid provoking a
controversy over whether the 1920 Treaty appliedh® waters around Svalba¥. Various
countries protested the establishment, includimgaiud, the Soviet Union and the EEEIn the

fishery protection zone Norway has unilaterally ggas on fishery protection regulations and

% Allan Young,Antartic Resource Jurisdiction and the Law of tea:SA question of Compromiskl Brook. J. Int'l
L. 45, fn. 107 at 67 (1985).

" Treaty Concerning the Archipelago of Spitzberdest. 9, 1920, 43 Stat. 1892, 2 L.N.T.S. 8 (19201).92
[hereinafter Spitzbergen Treaty]

8 Young,supranote, at 96.

% Mining and Svalbard’s continental shelf has alaosed disagreemer@eeTorbjarn PederseiThe Svalbard
Continental Shelf Controversy: Legal Disputes andlitfal Rivalries 37 GCEAN DEVELOPMENT& INT. LAW 339,
342-348 (2006).

190 seeChurchill, supranote32, at 469.

101 Schramsupranote31, at 234.
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distributed quota. Despite this unilateralism ohdieof Norway, its activities have not met with

considerable resistance. Olav Schram Stokke hasided why:

The Fishery Protection Zone established here byvbphas not been expressly recognised by other
states involved in fisheries in the area, althotlgh Norwegian regulations have generally been
respected. Part of the explanation may be that Bgrswoast guard has played it safe, in practice
setting a somewhat higher threshold for reactidras tin the economic zone off the Norwegian

mainland:®

During the summer of 1993 Icelandic Fisheries Viesamers became interested in the Svalbard
area'® Their interest can be traced to the same causébeircase of the Loophole, i.e. the

downfall of the quota for cod in Icelandic wateleland signed the Spitzbergen Treaty May 30
1994 and ratified it the day aft¥ In the Foreign Ministers annual speech to theigraent in

1994 Iceland’s main argument regarding the Svallssue were set forth.

Article 2 of the Spitzbergen Treaty from 1920 statbat ships and nationals of all the High
Contracting Parties shall enjoy equally the rigbit§ishing and hunting on the islands and in their
territorial waters. With declaring unilaterally thestablishment of a fishery protection zone
surrounding Svalbard Norway has hijacked the pdeegrass fishery protection rules and distribute
guota as she pleases, without consulting othere SRafrties . . . We are of the opinion that an
international court would reach the conclusion thatequality clause of the Svalbard Treaty should
apply to the whole areq’

In September 1994 two trawlers owned by Icelandeng registered in Iceland the other in
Panama, were arrested in the fishery protectiore ashere they were fishing and brought to
Tromsg in North Norway. Iceland protested the aroéshe ship registered in Iceland. However,
the Icelandic Government pointed out that it hatemwouraged the fisheries and that the captain

and the owner where fully responsibf8.it has been argued that the Icelandic Government

192 0lav Schram Stokk&he Struggle over illegal, unreported and unregettfishing in the Barents Seat 2,

available athttp://www.fni.no/doc&pdf/oss-kronikk-eng.PDF (tagsited Jun. 29, 2009).

193 Blafur b. Stephensenléalskot til Haag er tvieggjad vopiMorgunbladid, Feb. 29, 1996, at 28-29.

194 GTTAR PALSSON& STEFAN MAR STEFANSSON FISKVEIDIREGLUR [SLANDS OGEVROPUSAMBANDSINS162(2003).

15 36n Baldvin HannibalssoBkyrsla utanrikisradherra um utanrikismal 199%vailable at:
http://lwww.althingi.is/dba-

bin/unds. pl?txti=/wwwtext/html/118/10/r27103626.d&heito=Sk%FDrsla%5C0utanr%EDkisr%E 1%F0herra%5C0u
M%5C0utanr%EDkKism%E1l#word1 (last visited Jun.Z8)9) [translated by author].

196 seeborsteinssorsupranote56, at 50.
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regarded the fishing by the Icelandic trawlersaakar embarrassing, a kind of disaster that would
just delay the solution of the countries disputéhim Barents S’ That sounds not unlikely.

Icelandic fishery vessels owners’ claimed that thajoyed fishing rights under the 1920
Treaty of Spitzbergen. However their claim was ¢tgd by the Norwegian Supreme Court in
Public Prosecutor v Haraldsson et.dh May 1996, after which Icelandic fishing in tkene
significantly decreased, although such fishing diot cease altogeth€¥ The Norwegian
Government was interested to solve both the LoapHdapute and the Svalbard issue in its talks
with the Icelandic Government. However, the Icelar@@overnment was not as interested. In 2004
the Icelandic Government decided to prepare togbNorway before the International Court of
Justice!®® However, since then no official actions have bégken in that direction by the
Icelandic government. If it is kept in mind that™@ay is one of the few countries that are willing

to lend Iceland money after the collapse of théatudic banking systeh? it is questionable how

reasonable it is for the Icelandic government teaade the law suit in the nearest future.

VIl. DEVELOPMENTS IN ICELANDIC POLICY SINCE THE END OF THE
LOOPHOLE DISPUTE

Since the mid-1990s Iceland’s policy towards hegla fisheries has changed a bit. It is
even possible to call the change dramatic. It isegateresting to compare the debate during the
Loophole dispute and the debate in Iceland ablagal, unregulated and unreported fishing (IUU
fishing) the last few years. Instead of focusing\ily on the freedom of the high sea, the focus

has been on eliminating beyond Iceland’s EEZ, @aflg®n the Reykjaness Ridge IUU fishing

971d. at 51.

198 Churchill, supranote 32, fn. 9 at 471.

199 Einhugur um démstélaleidina f rikisstjarMorgunbladid. Aug. 18, 2004, at 4.

110 see Nordic Countries to Lend Iceland $2.5 BilliédBC News. Nov. 20, 2008, available at
http://abcnews.go.com/Business/wireStory?id=6295%68 visited Jun. 30, 2009).
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practice by foreign vessels flying flags of conwsrge. Calls for unilateral actions have
occasionally been addressed both by the Federafideelandic Fishing Vessel Owners and
politicians'*! In a speech in December 2006 by Iceland’s Ambassadhe United Nations at the

General Assembly, this change in policy is refldcte

In Iceland’s view, the development of exemptior@fr and limitations to, the general principle of
exclusive flag state jurisdiction with respect ighfng vessels on the high seas is paramount if our
combat against these illegal and unregulated pexis to succeed. To put an end to such practices,
their financial and economic incentives must effety be removed and adequate enforcement and
monitoring measures put in place. There is grovwgreggsure among the international community to
develop the necessary legal basis for meaningfdledfective measures in order to eliminate 1UU
fishing practices. Efforts need also to be madecdordinate the activities of a number of
organisations and agencies, including the FAO & IMO, in meeting this urgent challenge.
Should the combined efforts of the internationahowunity not bear the desired fruit, coastal states
with substantial interests at stake could be ceirgd to contemplate taking unilateral actton.

A recent speech, given in June 2009, by the byp#renanent representative of Iceland to the
United Nations at the tenth meeting of the Uniteatibhs Open-ended Informal Consultative

Process (UNICPOLAS) also reflects this policy clefabeit in a milder language):

[Dlespite all these efforts to combat IUU fishirgych fishing is likely to continue. The measures
taken certainly will make 1UU fishing more diffiduand less economically viable but in our view
effective measures are needed to put an end te fhrestices. As we have stated earlier, what is
required, in particular, are direct actions agairegtsels that have repeatedly been engaged in 1UU
fishing on the high seas and fly the flag of irr@sgible flag States that are consistently in non-
compliance with their obligations with respect beit vessels. These IUU vessels, that typically fly
flags of convenience, should not be allowed to Hidbind, and take advantage of, the exclusive
jurisdiction of an irresponsible flag State. We det® further develop exemptions from, and
limitations to, the general principle of exclusileg State jurisdiction with respect to fishing sels

on the high seas?

In the beginning of June 2007 the Icelandic Malim&itute recommended that the cod quota for

the next year should be decreased about a thind fhe year befor€* In July the same year the

11 seeBjarni Mar Magnussororskastridsprahyggjaviorgunbladiad, Sep. 13, 2006, at 28.

12 Hjalmar W. Hannesson, Remarks at the United Nat®aneral Assembly (Dec. 7, 2006), available at:
http://lwww.utn.stjr.is/frettaefni/ymis-erindi/nr/28 (last visited Jun. 29, 2009).

3 Gunnar Palsson, Statement by Ambassador GunnesdPéPermanent Representative of Iceland to thetni
Nations (Jun. 17, 2009) available at

http://www.utanrikisraduneyti.is/media/Utgafa/RaeBa GP_Law_of_the_Sea.pdf.

114 MorgunbladidHafré leggur til pridjungs samdratt i porsksafldun. 2, 2007available at
http://lwww.mbl.is/mm/frettir/frett.htmI?nid=127268ast visited Jun. 29, 2009).
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Minister of Fisheries decided to follow these recoemdations>® In 2008 the Minister decided
not to increase the cod qudtdIn January 2009 the Minister decided to increasecbd quota by
about 30 thousand tons, from 130,000 to 160,008. tdhe decision was taken in the light of the
current economic crisis.” In July 2009 the Minister decided that the theumirquota for cod
2009-2010 would be 150,000 toHg.

If it is borne in mind that Iceland has been inwain serious international disputes about
cod and with the calls for unilateral actions ogm ttigh seas, it is possible that Iceland will be
involved in some sort of an international disputewt cod in the near futufé? However, it must
be pointed out that the fight against IUU fishingtbe Reykjaness ridge has been quite successful
and that Iceland must be considered rather wedtheinternational forum because of the collapse

of Icelandic banks. Because of this the likelihdlodt Iceland will engage in a dispute related to

high seas fisheries must be rather low, at leabieanoment.

VIIl. CONCLUSION AND DISCUSSION
The Loophole dispute is regarded by some as a lspokin Icelandic foreign affairs and

inconsistent with Iceland’s long term interestseTltoophole fisheries by Icelanders is a good

15 Ministry of Fisheriesleyfilegur heildarafli fiskveidiarid 2007-2008y tillogur sjavaritvegsraduneytisins vegna
samdréttar i porskafla, available at: http://wwawarutvegsraduneyti.is/frettir/sjreldra/nr/92(fast visited Jun. 29,
2009).

116 Ministry of Fisheries, Akvordun um leyfilegan harksafla fiskveidiarid 2008/2009, available at:
http://www.sjavarutvegsraduneyti.is/frettir/frettynningar/nr/9332 (last visited Jun. 29, 2009).

17 Ministry of Fisheries, Breytt aflamark i porska@l 16, 2009), available at
http://www.sjavarutvegsraduneyti.is/frettir/frettynningar/nr/9543 (last visited Jun. 30, 2009).

18 Ministry of Fisheries, Akvordun um leyfilegan hérksafla fiskveidiarid 2009/2010 (Jul. 10, 2009)a#able at:
http://www.sjavarutvegsraduneyti.is/frettir/fretteynningar/nr/9725 (last visited Oct. 22, 2009).

1191t must be pointed out that Iceland is engageddispute with Norway, the Faroese and the Europssan
regarding mackerel fishing. The focal point of tHespute is on the fishing of Icelandic vessel$mithe EEZ of
Iceland and not on the high se@seBorg: Iceland imperiling mackere§eafood News (Apr. 3, 2009), available at
http://www.seafoodsource.com/newsarticledetail.@gpx3049 (last visited Jun. 30, 2009); MinistryFigheries,
Regarding Icelandic Mackerel Fisheries in 20@®r. 7, 2009), available at http://eng.sjavargsmaduneyti.is/news-
and-articles/nr/9633 (last visited Jun. 30, 2009).
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example of how short term interests of a very pdwegroup in domestic politics (the Federation
of Icelandic Fishing Vessels Owners) can influetieeforeign policy of a country. The Loophole
dispute is also an example of how the zonal appraacocean jurisdiction at UNCLOS led to
problems because the framework, relying on politicdefined boundaries, failed to take into
sufficient account either the transboundary charaof natural ecosystems or the movement of
living resources.

In this study it has been argued that Iceland didbehave as a responsible fisheries nation
and even violated its obligation under Article 360 UNCLOS whereas she did not respect
UNCLOS “due regard” obligation. Furthermore, it Haen shown how dramatically the policy
has shifted towards fighting foreign fisheries wdsssailing flags of convenience. For these
reasons, it is hard to reach a conclusion othar tb@land’s fisheries policy, shown in its policy
during the Loophole dispute, is an exhibitiorr@dlpolitik where profit is the major goal.

The conclusion of this paper is in line with thesexsion of Baldur Thorhallsson and
Gunnar Helgi Kristinsson that the Icelandic poéti@lite has historically adhered to realism in
international relations emphasizing on self detaation and an evident economic prdftt.The
conclusion could be seen as a contrast to the thetvsmall states aim to cooperate and avoid
conflicts with others?! Perhaps than, the best way to understand Iceldmetgvior in the
Loophole dispute is to focus on the corporatisriattion between governmental decision makers

and the representatives of fisheries vessels owr@tiserwise, it is difficult to understand

Icelandic behavior from the viewpoint of those dnsthte studies that stress common external

120 Baldur Thorhallsson & Gunnar Helgi Kristinssdie Euro-sceptical political elitén ICELAND AND EUROPEAN
INTEGRATION 145, 145 (Baldur Thorhallsson ed., 2004).

121 seeJeanne A. K. Heyintroducing Small State Foreign Policyy SUALL STATES INWORLD POLITICS: EXPLAINING
FOREIGNPoLICY BEHAVIOR 1, 5 (Jeanne A. K. Hey ed., 2003).
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behavior rather than examine domestic dynamicsdatiead to differences even between small

states themselves.
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