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The mechanism of inheritance can be quite simple. On the death of a woman or
man who own property, their legal heirs—as defined in law or custom—inherit
and divide the property among themselves. The process of inheritance is easy
when the surviving spouse and common children were the only heirs and there
was not much property. Often, however, there are complications, such as children
from an earlier marriage, illegitimate children, or no children at all. If the deceased
was never married, parents, siblings or distant relatives can be appointed the legal
heirs. The deceased’s property also requires attention. It has to be identified, eval-
uated, and assessed, otherwise the heirs could be misled or might later disagree.
Whatever the children might have received earlier on their marriage or as gifts
have to be considered, as do debts owed by the deceased. There might be unsettled
inheritance from earlier marriages and often there is a contract of marriage or even
a will favouring one heir, sometimes to the exclusion of the others. The division
of inheritance as an event—in other words, the probate proceedings—consists
in the definition and allocation of fair shares, and not just the amount but also
the quality of, say, landed property. If there are minors among the heirs, whether
young children or, in the past, unmarried women, it has to be decided who will be
their guardian, and also whether a widow or widower can keep the estate undivided
until any subsequent remarriage. All of this implies a series of decisions that will
have consequences for decades to come. How are they to be remembered, docu-
mented, and preserved for later use, in case of doubts or disputes?

Legislators have tackled all of these questions from time immemorial, defining
everything from the order of heirs by gender, age, and relationship to the partition
of the property between those heirs. This article concentrates on the latter aspect,
and I propose to describe and analyse the development of probate proceedings in
the Nordic countries in the seventeenth and eighteenth centuries. The Danish

and Norwegian law codes of 1683—-1687 stipulated that an inventory of property
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should be prepared only when the heirs were minors, absent, or not the direct
descendants of the deceased; otherwise, they could divide the inheritance among
themselves. The Swedish Law Code of 1734, on the other hand, allowed for no
exceptions to the making of inventories, which were to be kept at local courts,
whereas there was no requirement for an officially attested, permanent record of a
formal deed of partition. I hope to explain these differences by showing how me-
dieval rules, based on oral attestation, were superseded by written measures which
were introduced in the sixteenth century because of administrative needs that led
to the codification of current practices in the course of revising legislation in each
of the two realms. These legal rules are essential for understanding this important
group of sources, as they conditioned their creation and preservation until late in
the nineteenth century. Little research has been done on the contents and quality
of probate records in the Nordic countries, and those issues require detailed local
as well as comparative studies that are way beyond the scope of this study‘ Instead,
in the second part of the article, I venture an assessment of the number ofprobate
records extant in Nordic archives, available for use by historians and other schol-

ars. To I]ly knowledge, such an overview has not been attempted before.

Medieval legislation

Medieval Nordic laws contain detailed provisions on inheritance, mostly about
who were the legal heirs. Little was said about how the property of the deceased
was to be assessed, but there were provisions for how it should be divided and
how later disagreements were to be resolved. For instance, the Law of Jutland from
1241 required that heirs who accepted their inheritance should pay all debts,
and claims should be made within a month (part I, articles 23, 26). When sons
reached majority at the age of 15, they had the right to receive their inheritance
from their deceased mother, but not from their father. Unmarried daughters were
under the guardianship of their father or other close male relatives, but at 18 they
had the right to marry (1, 7). A guardian took care of the property of fatherless
children, even if they remained with their mother or if she married again (I, 29).
Whatever the children received at their own marriage was to be subtracted from
their inheritance (I, 15). In case of disagreement, twelve relatives were to be
called on to bear witness on the division. No written documents are mentioned
(1, 16), neither the registration of property nor a letter of partition.” In Norway
and Iceland, the law codes of 1274 and 1281 set down that property should be

appraised by six men and kept at the deceased’s home until the heirs or their
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representatives arrived, who then were to summon the creditors to come on the
seventh day ‘and let each have his debt paid to which witnesses attest’. If there was
not enough property, all debts were to be reduced proportionally. The heirs were
obliged to be present at the division of the inherited assets, but were to receive the
part allotted to them even if they were not present, and any disagreements were
to be brought to court. In the case of minors, the closest male heir was to be the
guardian and guarantee that they would receive their inheritance in due time, tak-
ing into consideration what had already been spent on their maintenance.”

The Swedish Law of the Land of ¢.1350 stipulated that when brothers and
sisters wanted to divide their inheritance according to law, two relatives should be
present (/Erfbabalken 1 I>‘ In the case of disagreement, twelve close relatives were
to confirm the result or make corrections, but not divide the property again (12).
Debts were to be paid before the division of the property took place but the heirs
were not held responsible for them if there was not enough money (20). A widow
took care of her children’s inheritance (barnagoz) with the advice of her closest
relatives, as long as she stayed unmarried (Giftobalken 15). If she remarried, her
late husband’s inheritance was to be divided and the children were to receive two-
thirds of it (16); the same applied if a widower remarried, although he was to
get two-thirds and the children one-third (17). If both father and mother died,
the closest relatives took care of the children’s inheritance (21).> The Town Law
of 1354 had more detailed provisions about the partition. Six relatives were to
be present, along with the mayor and other officials, in the town hall. The results
were to be set down in an official letter and sealed so that nobody could dispute
the division. In case of disagreement, two members of the council were to recon-
sider the inheritance lots, with the same six relatives, and another letter was to be
drawn up (ZErfpabalken 10). A widow retained her morgongdva (morning gift) and
some other items, but only if there was no child. Otherwise she only got these
other items and the rest was divided between her and the children. A widower, on
the other hand, got half of all the property plus his children’s half, or the other
heirs” if there was no child (Giftobalken 9). If a widow remarried the estate was
to be divided equally between her and the children (12).*

Across the Nordic countries during the Middle Ages inheritances were indeed
divided up, and letters containing lists of assets and their detailed division were
drawn up. However, the burden of proof was oral and in case of disputes those
who had been present at the partition were called upon. Only the Swedish Town
Law explicitly referred to written documentation, but it can be assumed that in
the fourteenth and fifteenth centuries such letters were being increasingly pro-

duced in other regions too and kept by the families involved for future use. In
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Norway, to take an example, only a dozen of these documents have been preserved
from the period 1305—1487, including an inheritance settlement after the death
of Mildrid, wife of Arnfinn Eilivsson, in 1325, with a list of clothes and jewellery,
and another concluded in 1365 concerning the property of Ingeborg Simonsdéet-
ir and a certain Viljalm.5 In Iceland, a handful of documents pertaining to some
Wealthy families survive, such as the division of farms belonging to the royal
governor Bjorn Dorleifsson on 23 October 1467, the will ofjudge Pall Vigﬂ’isson
of 1540, and a list of bishop Gissur Einarsson’s movables made on 26 March
1548.°

Denmark and Norway

Danish towns were pioneers in Producing and preserving probate proceedings.
The purpose of such records was to protect the inheritance of young children,
although creditors’ interests were often an additional factor. In Malmg (now
Swedish Malmé), the first letter of partition was copied into the council records
(1’3a’5meproto/eol) in 1537, and from the 1546 onwards the city maintained a spe-
cial series of probate documents. A good example is the division of Oluf Svard-
fejer and his wife Mette's property in Malmg on 23 March 1546. Their property
was listed in great detail and the value assessed by seven men and four women in
the presence of nine officials: beddings and beds, kitchen utensils and clothes,
coming to more than 150 items. The belongings were then divided equally be-
tween four sons, one daughter and a deceased daughter’s daughter. More com-
monly, though, only the letter of partition 1s preserved, not the inventory, as in
the case of Niels Bager’s inheritance, also in 1546, in which five of his children
from two 1narriages were given their shares.” In Helsingm from 1571 onwards,
these documents are less ordered in the sense that the registration and division
of property and payment of debts are intermingled, although the emphasis 1s on
any children’s interest. This is exempliﬁed in the division of Anders Mgller’s late
wife's belongings on 5 December 1581. She had three children from an earlier
marriage and first their inheritance from the father was defined, then what they
inherited from her, and at the end everything was distributed.® Other towns also
began keeping documentation of this kind: Randers began in 1536, Kalundborg
in 1541, Odense in 1556, Ribe in 1562, Vordingborg in 1574, Kgge in 1596,
Nakskov in 1598 and Ysted (now Swedish Ystad) in 1611.7In Norway, a unique
booklet is preserved from the parish of Strandvik, close to Bergen, which gives

the apportioning of inheritance to minors from the years 1599—1602, the old-
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est of its kind.™

There must have been many more of those, but they have not
survived.

The Norwegian Law Code published hy King Christian IV in 1604 introduced
fundamental changes to the order of heirs, which consisted of an adaptation of
the Law of Jutland, although the paragraph on proceedings was a translation of
the national Law Code of 1274."" In Denmark, the first steps towards the legal
formalisation of probate proceedings were taken on 6 September 1604, when
Christian IV published an open letter based on discussions held by the Council
of the Realm. He had heard that when noblemen, merchants, and others died,
leaving children of their own, their widows were able to assume the responsibility
for the property before any a decision was made about the division of the inherit-
ance. As there was neither registration nor assessment of the inherited assets, a
fair division between the widow and their children was not possible. In order to
avoid this situation, the king declared, a widow was not to be allowed to manage
any of her late husband’s property until at least two of the children’s closest rela-
tives had assisted her in dividing the property and recording the division; she was
free to take over her children’s property thereafter. This resolution was included
in the General Law of 1615 and was valid for all widows.'” It seems that when
the mother died, the father was thought to automatically qualify to take over the
property on behalf of his young children and no inventory was needed.

These decrees did not mention any official involvement or documentation.
However, on 16 January 1605, Christian IV prohibited the division of inherit-
ance in Helsingor without the presence of town officials, who had complained
that people did this privately and even took their shares abroad.”> Moreover, in a
detailed decree about town administration of 7 April 1619, it was decided that
two ‘distinguished citizens' were to oversee all guardians of all minors, whether
young, insane, or otherwise legally disabled. If these men resigned, they were to
hand over a list of people under their guardianship.'* On I July 1623 a decree on
the debts of the nobility ruled that when a nobleman died, his property had to be
registered and assessed within a fortnight by close relatives or, in their absence, by
the royal sheriff (foged). Creditors, it seems, were to be paid before anyone else.’’
Towns and the nobility were thus covered, and evidently the countryside followed
suit, although no speciﬁc regulations were published. For example, it 1s clear from
the authorization written by the royal official (lensmanden) in the first probate
record for the district of Copenhagen from 1630—1637 that the sheriff and a
scribe were supposed to be present at all inheritance divisions.'® This soon became
the standard practice in Danish towns, and according to the contemporary legal

scholar Christen Osterssgn Weylle it gradually became common everywhere, for
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the protection of poor widows and fatherless, young children. Deeds of.partition,
he explained, were necessary so that guardians, creditors, and others could obtain
the relevant information; it was also useful, although not a legal requirement, that
officials kept a probate register (skiftebog)."”

The decrees of 1604 and 1623 became part of the General Law in 27 February
1643 and also applied in Norway.Ix In fact, on 2 January 1629, the Diet (herredag)
had answered a request from Norwegian court officials (sorenskrivere) by resolving
that no widower or widow could marry again unless the inheritance had been di-
vided, and in the presence of such a court official if a child was involved. In 1654
the king asked for rules to be drawn up for the division of inheritance in Norway,
in order to avoid irregularities. The oldest surviving probate records were begun
in Aker and Namdal in 1656, followed by Toten in 1657, Gudbrandsdal in 1658,
Hadeland in 1659, Hedemark in 1662, Bamble in 1665, and a year later in Larvik,
Skien, Lister, Ryfylke, Jeren, and Indre Sogn."

On 20 April 1664, after three years of discussions, the proposed new Danish
Law Code was ready. It contain detailed provisions about inheritance, and more
on the division of inheritance than any earlier legislation. Immediately after the
burial, and if the deceased had no children or the heirs were their own siblings
or other relations, the estate was to be sealed, except for what was needed for the
household. Everything was to be registered.20 If the couple had children, the wid-
ow or widower did not have to seal the estate. Just as in 1604, a widow could not
manage any property that her children would receive until the division had taken
place. In case of dispute, any heir could go to court. If all the heirs were of age
(myndzge), however, they could divide the inheritance among themselves, otherwise
the division was to be done by twelve of the deceased’s relatives. If the adult heirs
and the guardians of any minors agreed, only four or even two relatives could be
called upon to divide the property as equally as they could and have the outcome
registered. The presence of officials was optional, but if minors were involved a
copy of the letter of partition should be sent to local authorities.”!

The Law Code was issued in 1683, with only minor changes that had been
proposed in 1669—1672 by the legal scholar Rasmus Vinding. The first para-
graph on probate proceedings was inspired by the decree on the debts of the no-
bility of 1623, making 1t apply to all of the king’s subjects. The greatest novelty
was the definition of three types of heirs for whom a public division and registra-
tion of property was made obligatory: minors (umyndige), absentees (fravarende,
udlendiske), and no direct descendants (arvinger). In those cases, property had be
registered and assessed within thirty days, including the debts.?> When the out-
standing debts had been paid the inheritance could be divided, with the detailed

12



Mar Jénsson | Securing inberitance: Probate proceedings in the Nordic countries, 1600—1800

registration (klare lodsedler) of what each of the heirs had received. This was to be
documented in a letter of partition in which all relevant information should be
included, signed and sealed by the heirs, their relatives, or guardians, while the
authorities were to guarantee that everything went according to law. Whoever had
the right to make such divisions of property would be obliged to keep a register
containing the deeds of partition (skiftebreve).*’

The guiding principle in 1664 had been that if all the heirs had come of age
they would be allowed to divide the inheritance between themselves, without of-
ficial interference. This was not included in Vinding’s Proposals, but the idea
reappeared in the margin of a draft proposal in 1675 and found its way nto a
draft of the chapter on inheritance that resulted from the discussions held from
20 July 1680 to 10 February 1681.* The Danish Legal Code was ready at the
end of 1681 and the king allowed its publication on 3 January 1682. In Norway,
a commission had been appointed in the summer of 1680 with the task of writ-
ing a new law code on the basis of what had already been done in Denmark. A
draft was ready on 30 December 1682 and the project was finalized in 1687.°
The paragraphs on the division of inheritance are the same in the Danish Law
Code of 1683 and the Norwegian Law Code of 16387. Only when the heirs were
minors, absent, or not the direct descendants of the deceased was an inventory to
be made (bk. 5 ch. 2 art. I). If the heirs were of age and present, officials should
only interfere it they were asked to do so (bk. 5 ch. 2 art. 16). The general rule
was that male heirs reached majority at the age of 18, but until 25 a guardian or
someone appointed by the authorities should take care of their property (bk. 3 ch.
2 art. 34). A father could not withhold from his sons their inheritance from their
mother after they had turned 18, whereas ‘a daughter shall not be free from the
tutelage of her father, until he gives her up to another lawful guardian, or gives her
in marriage' (bk. 3 ch. 2 art. 38). An inventory had to be made within thirty days
in the presence of the heirs, guardians, and relatives, and all the belongings were
to be assessed by someone who had no vested interest (bk. 5 ch. 2 art. 3). Details
followed on what to do if the heirs did not comply with these rules or needed
more time, on payment of debts, on the right of a surviving spouse or other heirs
to keep the property undivided for some time, and on items of property that
could be sold or given away. When the debts had been paid the inheritance could
be divided ‘so that what and how much, belongs to every one be clearly marked
down, and that the whole state of the partition, the inventory, valuation, debts,
active and passive, the residue of the inheritance, and portions assigned to each,
be fairly drawn up" The heirs, their relatives and guardians, and the officials were
then to sign and seal the deed of partition (bk‘ 5 ch. 2 art. 15)‘ Last but not least,
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officials were to keep track of these documents, with the governor (amtmand) or
the landowner (busbonden) in rural areas, the mayor and council in towns, and the
provost and two priests for clergy instructed that ‘Every administrator of a parti-
tion shall have a register, in which shall be entered every deed ofpartition executed
under them’ (5 ch. 2 art. 90).*

Danish and Norwegian legislation thus stipulated that an inventory of prop-
erty should only be made when the heirs were minors, absent, or not directly
descended from the deceased, and that in all other cases they could agree on
the partition of the inheritance among themselves, without official interference.
When required, the inventory became the basis for a letter of Partition, where all
necessary information had to be included. A copy had to be kept by the relevant
authorities in an official register. These rules were ininiediately applied in the
Faroe Islands, but only from 1769 onwards in Iceland. No changes were made to
probate administration as such during the eighteenth century, although a decree
for Norway of 21 April 1731 contained detailed requirements for probate regis-
ters and ordered officials responsible for the partition of inheritance to provide
annual abstracts of all such records, with a list of guardians of minors. Similar
instructions for Denmark were issued on 9 April 1783, and on 12 September
1792 a royal decree established a 4 per cent tax on legacies received by others than
direct descendants if the value of the estate was more than 100 rigsdaler. A week

later the king indicated that this also applied to Iceland and the Faroes.?”

Sweden and Finland

King Carl IX of Sweden proposed a new inheritance law in the autumn of 1603,
but in fact it was only a translation of the rules on probate proceedings from
the medieval Law of the Land.*® These laws were by then considered to be insuf-
ficient and the Old Swedish in which they were written was understood by only
a handful of legal specialists, hence the solution to issue printed translations in
modern Swedish, the Law of the Land in 1608 and the Town Law ten years later.
The oldest extant series of probate records in Sweden are from the City Court
(1‘5d/msm'tt) in Stockholm, beginning mn 1598. Only a few dozen records survive
from subsequent decades, consisting mostly of schedules of each estate’s assets
and debts (bouppteckningar), but also a few deeds of partition.” Other towns, and
later regions, began keeping these records: Enképing in 1600, Linképing mn 1622,
Visterds in 1630, Uppsala in 1632, Orebro in 1635, Torshilla in 1639, Norra
Gotland in 1644, Vadstena in 1650, Arboga and Ké’)ping in 1652, Uleﬁborg n
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1653, Givle in 1655, Raumo in 1656, Visby in 1657, Torned in 1666, and Hel-
sinki in 1679.3°

A commission was appointed on 3 November 1642 to draft a new Swedish
law code, and its proposal was ready on 17 March the following year. It suggested
that when property belonging to young children (‘barnagodz’) was involved, ‘decent
men’ should make a detailed inventory—to be registered at the local court when it
next assembled—in order to ensure it was properly taken care of and the relevant
information was available if needed, thus avoiding clisputesfI On 9 March 1666,
the Swedish Council of the Realm asked Johan Olofsson Stiernhs6k to translate
and revise the old laws. He finished the part about inheritance two years later,
proposing its overhaul to reflect current practice and explaining most of his pro-
posals in detail. An inventory of the deceased’s property should always be made,
so that creditors would get their due and in order to avoid litigation. Although
this was not stated in the then legislation it was so in practice, he claimed. The
inventory should cover everything that the deceased had owned, movable and fixed
assets, as well as debts, with no exceptions. Even if there was only a single heir,
this was safer, he explained, since only after knowing what property there was, and
the number of debts, could the heir be certain whether to accept the inheritance.
Stiernhdok’s paragraphs on the division of inheritance, on the other hand, were
lifted straight from the Law of the Land and he does not mention any documenta-
tion. The division was to be done as soon as possible, either by a friendly agree-
ment, signed by everyone present, or with a formal definition and description of
the lots. He Preferred the latter solution, in case of later disputes"2

A new law commission was appointed by royal order on 6 December 1686, led
by Erik Lindschiold. Its published minutes show that inheritance was discussed
on 24 ]uly 1688, when opinion was divided on the issue of documentation. Lind-
schisld proposed that inventories should always be made, whereas Erik Lovisin
thought that this would not be necessary if all the heirs agreed, especially if no
minor was involved. Lindschisld replied that debt disputes were commonest in
cases where no inventory had been made.’> On 20 March 1690, the commission-
ers discussed when such an inventory should be made, and the relevant clause of
the new Danish Code of Law was read out loud, where the time limit was one
month. Lindschisld proposed a general rule of six weeks. The next day 1t was
decided that several copies of any inventory were needed, one of them to be kept
in the local archive (‘hiradzkijstan”) and a note made of it in the register, where it
should be mentioned whether children’s interests were at stake. On 29 August
1690, Lovisin insisted yet again that inventories were only necessary if there were

minor children among the heirs.’*
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The subsequent proposal required that the surviving spouse, or the children,
their guardians, or the closest heirs, should prepare an inventory of all property,
including debts, and whatever the heirs had previously received. In the country-
side, the governor (‘hiradzhéfdingen”) or his representative should do this, although
no official presence was necessary if it were a poor farmer’s estate; in towns, the
mayor and council were to appoint two or more men to do this. The limit was
put at six weeks, and at the next assembly the heir should have the inventory
registered and deliver a copy to the court for safekeeping. As for the division of
property, it was to be done by the heirs in the presence of a judge or at least two
‘decent men’. Detailed rules were given for the division, including how to account
for earlier gifts, but there was no mention of partition deeds being registered
or placed in the custody of the court. It was thought sufficient to avoid future
disagreements for the inventory to be lodged with the court. Claims of an unjust
division were to be presented to a judge within three months.””

On 18 November 1690, the king asked the Svea Court of Appeal (the highest
court in Sweden) for its opinion on these proposals. Concerning the idea that
courts should hold the inventories, only a single judge agreed with the proposal as
it was, while the others thought that in some cases it could be damaging, especial—
ly to merchants’ families, whose financial state would be open to general scrutiny.
These judges thought it sufficient to register the inventory with the local assem-
bly, and that it was not necessary to preserve it. Yet others argued that in case of
dispute, a sealed copy, not open to everyone, could be kept in the local court. This
could be important if the heirs were absent or minors and so unable to protect
their interests; a copy could be kept by those who made the inventory, another by
the heirs, and a third, sealed copy, be lodged with the court.’® This discussion was
taken into consideration in the proposal drawn up by the commission in 1691,
which suggested that inventories be sealed before being sent to court and kept in
this way. There were no provisions for deeds of partition.’”

A royal decree of 20 January 1693 on the jurisdiction of the Stockholm Court
of Guardianship (formyndarecammar) contained a preliminary decision that inven-
tories had to be completed within three months. This would remain in force until
the Law Code then in preparation was complete.gS At a meeting of the Law Com-
mission on 28 February 1699, a letter from the City Court of Stockholm (“stadz
magistmten’) to the king, referring to this decree, was read that raised the issue of
whether there should be probate inventories for all estates in the city, even when
all the heirs were of age. The earlier disagreement about inventories reappeared, as
some commissioners insisted that tliey were necessary for the protection of mi-

nors, while others claimed that this also applied to others. After reading the draft
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of the inheritance law and reconsidering all previous discussions, the commission
concluded that the obligation to make an inventory should apply to everyone, even
when the heirs were of age. A letter to the king was tabled on 14 March and eight
days later he approved this decision.”

The Great Nordic War of 1699—1720 interfered with the revision of the law:
the next draft was not ready until 1713 and contained siight changes in word-
ing for the sake of clarity. Inventories could be sent under seal to the court and
held there, sealed. Proposed revisions made in 1717, 1722, and 1723 had only
insigniﬁcant changes, and in 1726 the paragraphs on inheritance were just as they
would appear in the Law Code itself, authorised and published in 1734.% There
were to be no exceptions to the making of inventories—and presumably this ap-
plied to adults only, not children, although no age limit is mentioned. If there was
a surviving spouse, he or she should have all the property, which was to be meticu-
lously registered in the presence of any other heirs or their guardians. If there was
no spouse, any other heirs or those who had taken over the property could do this
(Arfdabalken 9—1). In rural areas, some ‘good and decent men’ were to be present
and had to countersign the inventory. In towns, the mayor and council would ap-
point two or more men, whereas the heirs of priests could call on whomever they
wanted. The inventory had to be complete within three months of the death, and
any exceptions to this had to be granted by a judge. A copy of the inventory was
to be sent to a judge within a month or to a local court before the next assembly,
either open or sealed. If any of the heirs were minors or lived abroad, it should be
stated how much of the inheritance belonged to them (9—4).*

The commissioners had long been aware that absent heirs and minors needed
more protection than others. Nevertheless, they did not find it necessary for the
deeds of partition to also be held by the court (Arfdabalken 12—1). The division
should be arranged in the presence of reliable and trustworthy men, just like the
inventories (12—2), and the inheritance divided into fair shares according to law.
This was obligatory if the heirs were minors, otherwise the inheritance could be
divided without a detailed description of who got what (12—4). Minors, accord-
ing to the law, were males who had not reached the age of 21 and all unmarried
women; a widow was mistress of her own affairs and property (19-3). After a
series of provisions about the division of land and parents’ past gifts to their chil-
dren or spending on their education or marriage, there is a remarkably brief sen-
tence on the formalisation of these proceedings. The partition was to be signed
by the heirs or their guardians, as well as the ‘good men’ present, but that was it
(12—-11). Nothing was said about the official safekeeping of these documents.

Swedish law had thus decided that when someone died an inventory of all their
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belongings should always be drawn up. It was to be lodged with the local court,

whereas the division of property was a private document to kept by the heirs.

Surviving records

The independent development of probate administrative practices in the two
realms thus saw the design of divergent rules. As the new laws came into force,
the difference between the two texts was to have important consequences for the
production and preservation of documents. In Sweden and Finland, one would
expect an overwhelming number of inventories of all kinds of people’s belong-
ings, but few deeds of partition of inheritance. In Denmark and Norway, on the
other hand one would expect a great number of probate registers containing the
partition of inheritance as such, with details of the portions allotted to each
of the heirs and even the inventories, depending on how meticulous the scribes
and other officials were. The probate population should be more limited and the
age distribution different, as there were important exemptions to the niaking of
inventories. In that context the historian might perhaps find it fortunate that
women were considered minors until they married. This is an issue that needs to
be studied on a local level by going through hundreds or thousands of bundles of
documents and registers.

If one takes the law texts of 1683/1687 and 1734 literally, one would thus
expect that Swedish and Finnish probate records mainly consisted of inventories
of the belongings of all deceased adults, but not the partition of property. This
would make the study of inheritance as such rather difficult. The Danish, Nor-
wegian, Faroese, and Icelandic documents, on the other hand, would mostly be
probate registers, hopefully containing all the relevant documents—the inventory
as well as the division of property. The probate population will have been more
restricted, as inheritors who were of age were allowed, if they so wished, to divide
the inheritance in private. As to the survival of these documents, there is reason

to be optimistic, althougb there will be great variety according to location and

T4BLE 1 Probate records for some regions of Sweden and an estimate for the whole country, 1651—1800.

Date Norrbotten Visternorrland | Jimtland Giivleborg Uppsala Vistmanland
1651-1700 50 [¢] 6 117 230 727
1701-1750 553 197 109 1,673 1,359 2,520
1751-1800 5,339 4,180 6,784 18,128 14,589 14,895

Total 5.942 4.377 6,899 19,918 16,178 18,142
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decade. Current national borders determine the nature of any such investigation,
of course, because that is how archives are ordered and kept‘ In Finland, it indeed
appears that in the late 1750s officials increasingly preserved partition deeds with
the inventories.*” A quick look at Swedish documents indicates that this was also
the case in most regions—for instance, on the island of Gotland only the inven-
tories were kept, although not without exceptions. In Norway, it seems that most
early probate registers also included the inventories; this is true of Oppdal n
Orkdal, close to Trondheim, in the period 1689—1744, for example.“ Otherwise,
at least the partition deeds are included in the Norwegian registers, with details
on what each of the heirs and debtors received. This means that the inventory can
be reconstructed, at least in part. In some cases, the inventories are Preserved n
their original form too.** In Denmark, most probate registers include inventories,
for instance the probate register of 1762—1797 from the Christianssede estate
in Maribo. A majority of Faroese registers contain inventories, albeit not very
detailed.*” In Iceland, by my own count, of the surviving records for 1,958 indi-
viduals (see Table 5) only the partition is preserved in 223 cases and a partition
with details of the division of property in 173 cases; in 1,072 cases an inventory
is also preserved, and in 490 cases the inventory alone. We thus have a total of
1,468 partitions and information on the belongings of 1,735 individuals.

The issue of how representative the surviving records are is even harder to
assess. Do we have information on all social groups? As a first indication, the
percentage of women in the records from Gotland is as low as 30 per cent in
the eighteenth century, 35 per cent in Iceland, 36 per cent in the Faroes and the
Baltic island of Bornholm, and 38 per cent in Finnmark and Troms. This means
that many more women than men were not accounted for, so to speak, when they
died (see the discussion of Tables I, 3 and 5 below)i Tiina Hemminki has shown
that in 1803—-1815, probate inventories were made in only a small proportion of
cases, children included, speciﬁcaliy 14 per cent in the parish of Nordmaling in
northern Sweden (215 inventories) and 12 per cent in the parish of Ilmola in
Finland (536 inventories), or some 40 per cent of all adults who died in that pe-

riod. No inventories ofvery poor people are to be found, whereas inventories were

Sédermanland | Gotland Ostergstland | Jonksping Total % Sweden (est.)
99 153 27 6 1,415 1 4245
930 1,291 1,332 941 10,905 8 32,715
11,761 6,726 24,155 12,169 118,726 91 350,178
12,790 8,170 25,514 13,116 131,046 100 393,138
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made for as many as 70 per cent of wealthy farmers and their wives.* In a study
of the town of Mandal in the eighteenth century, Finn-Einar Eliassen found that
probate records were drawn up for almost one out of every three adults who died
and to a greater extent for rich people, such as merchants, than others.*” Similar
results appear mna study of 473 probate records from the years 1794—1802 1n
Nordland in Norway, and Alan Hutchinson pessimistically concludes that there
was a great discrepancy between the probate population and the inhabitants in
general, as the documentation is so much better for the well-off than any other
group. The probate records therefore do not provide a representative picture of
material conditions and income in the area.* My conclusions for Iceland, how-
ever, are that although there are more records available for farmers who were above
average in terms of the size of their farms and quantity of cattle, poorer people
are present in sufficient numbers that these sources, if carefully interpreted, can

be taken to be representative of society as a whole.*

As a step towards understanding these issues—and in the hope of encouraging
further research—1I have ventured a tentative statistical survey of extant probate
records in Nordic archives in the seventeenth and eighteenth centuries, thus pro-
Viding a preliminary answer to a couple of simple questions: how many probate
records are there, and what is their chronological and geographical distribution?
Indeed, Camilla Luise Dahl and Piia Lempiiinen have asserted that the number of
‘preserved probates per inhabitant is low in Scandinavia as compared to elsewhere

n Europe’. Unfortunately they provide no numbers and cite no studies.’®

To my
knowledge, such calculations have not been attempted. However, reliable numbers
are available from some regions that can be used to calculate probable numbers
from other regions.

Sweden has the most extensive available information, as the National Archives
in Stockholm have produced a database of inventories for approximately one-third
of the country, and this is complete for the regions of Norrbotten, Visternor-
rland, Jimtland, Giivleborg, Uppsala, Vistmanland, Sédermanland, Ostergétland,
and Jonk&ping.”' The numbers for Gotland are based on lists provided by the Re-
gional State Archives in Visby, after duplicates have been removed (Table 1).>*

The number of inventories before 1700 was negligible—only 1,415 from
the ten regions. As might be expected, the law of 1734 made a huge difference,
although the production (or perhaps rather the retention) of inventories did not
really take off until the 1760s. The database shows a total of 131,046 invento-
ries for these regions, with a population of 791,257 (ofa national population of
2,412,772) in 1805, or 33 per cent.” This means that one could expect there

to have been a total of 393,138 inventories for the country as a whole for the
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periocl 1651—1800. Another method is to calculate the ratio of inventories to
population in these regions—which being 131,046 to 791,257 gives a ratio of
0.17, or an estimated total of 410,171 inventories nationally. While inexact, such
estimates do give a broad indication of what to expect, and it seems reasonable
to claim that there should be some 400,000 extant probate inventories for the
period up to 1800.

Finland has no accessible database of probate records, but detailed lists from
four towns have been published and offer some help in understanding how much
of the public records is preserved.”* Henrik Grénroos and Ann-Charlotte Nyman
provide lists of inventories that cover registers from these towns and thirteen
smaller ones (the latter being clumped together, see Table 2).° The Provincial
Archives of Aland have a database of 24,034 inventories from the periocl 1706—
1915, but it is only searchable on name and place, not year, and is therefore use-
less in this context.”® The drawback is that these are figures for such a small part
of Finland that there is little to be gained by extrapolating from them for the
country as a whole, as can be done for Sweden. However, it can be noted that the
population of Finland in 1800 was 833,000, and if we use the Swedish ratio of
0.17 we get an estimate of 141,610 probate records for Finland as a whole.

The Digital Archives of the National Archives of Norway have databases of pro-
bate records from a few regions, but their searchability is limited to say the least, as
they are designed for genealogists looking for individuals and farms, not historians
after data on multiple parishes and speciﬁc time periods, The best databases, such
as those for Drammen and Kongsberg in Buskerud, distinguish between ‘acts’ and
‘persons’, showing, in the case of Drammen 2,094 acts and 12,009 persons in the
probate records from 1679—1819. In other cases, inmges of card catalogues (sky‘te-
kort) are available that can be used in order to assess the total number of probate
records in the period up to 1800.7 By these means, a fairly reliable estimate can be
made for the regions of Buskerud, Telemark, and Vestfold in the southern part of

the country. The numbers for the two northernmost regions, Finnmark and Troms,

TA4BLE 2 Probate records for some towns of Finland and an estimate for the whole country, 165 1—1800.

Date Oulu Porvoo Kokkola | Helsinki | Taken Tortal % Finland
(Ules- (Borgd (Gamla- from est.
borg) stad) karleby) Gronroos
and
Nyman
1651—-1700 102 0 1 17 13 133 3 4,248
1701-1750 315 7 166 138 81 707 13 18,409
1751-1800 997 416 692 890 1,543 4,538 | 84| 113,953
Total 1,439 423 860 1,052 1,642 5,416 100 141,610
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T4BLE 3 Probate records for some regions of Norway relative to the population, 1801.

Region Pop. in 1801 No. of records Ratio

Buskerud 63,658 10,658 0.17
Vestfold 39,947 5355 0.13
Telemark 47,447 6,688 0.14
Troms 19,288 3,893 0.20
Finnmark 7,707 3,588 0.47
Summa 178,047 30,192 0.17

T4BLE 4 Probate records for some regions of Norway and an estimate for the whole country,

1651—1800.
Date Troms Finnmark | Sunnmgre Tortal % Norway
(est.)
1651-1700 63 216 405 684 4 6,008
1701-1750 520 1,101 2,377 4,498 23 34,544
17511800 3,315 2,271 8,581 14,167 73 109,641
Total 3,898 3,588 11,863 19,349 100 150,193

were calculated from lists provided by Professor Lars Ivar Hansen of the University
in Tromsg, whereas the numbers for Sunnmgre are taken from Jostein Fet's study of
reading habits and book ownership.59 lnterestingly, the ratio of records to popula-
tion in these regions turns out to be the same as in Sweden—0.17 (Table 3),(’0 The
population of Norway in 1801 was 883,038. That would mean there ought to be
some 150,000 extant probate records for the country as a whole. The distribution
can only be seen in three of these regions, but this too can be used to estimate the
national picture (Table 4).

The Danish archives as yet have no databases for individual records, and un-
like the other Nordic countries the situation is further complicated by the fact
that many large landowners (godsejere) were responsible for probate proceedings, not
only public officials as elsewhere. Three quite atypical parts of Denmark will have
to suffice for now, all of them islands on the periphery (Table 5>, An industrious
genealogist has published a list of records from Bornholm, which is useful once
the great many duplicates have been discounted.®’ The numbers for the Faroes are
based on lists provided by archivists at the National Archives of the Faroe Islands
in Térshavn, although again there are numerous duplicate entries. The numbers for
Iceland are based on my own database, a Project n progress in collaboration with
the National Archives of Iceland.®* The population in Denmark in 1801, excluding
Schleswig and Holstein but including Iceland and the Faroes, was 976,000.% Ap-
plying the usual ratio of 0.17 this would mean 165,920 probate records.
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TA4BLE 5 Probate records for Bornbolm, the Faroe Islands, and Iceland, 165 1—1800.

Date Bornholm Faroes Iceland Total % Denmark (est.)
1651-1700 1,057 9 2 1,068 7 11,614
1701-1750 4,545 399 91 5,534 35 58,072
1751-1800 6,637 520 1,865 9,022 58 96,234

Total 12,239 1,427 1,958 15,624 | 100 165,920

T4BLE 6 Estimated number of probate records for the Nordic countries in per cent, 165 1—1800.

Date Sweden Finland Norway Denmark Total
1651-1700 1 3 4 7 3
1701-1750 8 13 23 35 17
1751-1800 91 84 73 58 30

100 100 100 100 100

TasLe 7 Estimated number of probate records for the Nordic countries, 165 1—1800.

Date Sweden Finland Norway Denmark Toral
1651-1700 4,245 4,248 6,008 11,614 26,554
1701-1750 32,715 18,409 34,544 58,072 145,593
1751-1800 356,178 118,953 109,641 96,234 694,694

Total 393,138 141,610 150,193 165,920 866,841

The whole exercise is not particularly robust, of course, at least in a statistical
sense, but nonetheless it provides a hypothetical overview of the numbers and de-
velopment of probate records in the Nordic countries. For the sake of clarity, the
percentages (Table 6) and resultant ﬁgures (Table 7) show that probate records
should survive for an estimated 866,841 individuals, the vast majority in the lac-
ter half of the eighteenth century, and especially in Sweden and Finland. It should
be mentioned that an even greater number of probate records survive from the
nineteenth century. The Swedish database, which contains 114,228 entries for
1751—-1800, has a staggering 315,781 for the period 1801—-1850, which prob—
ably means a million inventories for the whole country. In Iceland, the numbers
are lower but the increase was even more dramatic—rising sevenfold from 1,865
records in the second half of the eighteenth century to 13,170 in the first half of

the nineteenth century.

Concluding remarks

Probate documents have for some decades been used with impressive results by his-

torians and other scholars working on living standards and consumption patterns,
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the transmission of property, debt, and material culture, in particular the ownership
of books, clothes, and luxury items such as coffee and spices‘64 Knowing the rules
of the game as defined by the law will hopefully facilitate further work. Scholars
who wish to study material culture and inheritance, or other issues where probate
records are relevant, can now better assess and appreciate the context and quality of
these invaluable sources, thus avoiding unwarranted generalisations when interpret-
ing their contents and meaning. The production of these documents was not the
result of chance, nor is their survival free from bias. How complete and exact the
information they contain about the belongings of the deceased and the partition of
their inheritance is an equally moot point, and one not touched upon in this article.
Their quality 18 perhaps even more iinportant than their quantity, but this is a ques-
tion that can only be answered within the framework of what could be called the
conditions of existence of these remarkable sources, hardly ever put to use in their

own time, but invaluable now for our understanding of the past.
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Summary:

Securing inberitance: Probate proceedings in the Nordic countries, 1600—1800

Probate documents, inventories of property, and deeds of partition between heirs
have for some decades been used with impressive results by historians and other
scholars working on topics such as Iiving standards, patterns of consumption, and
material culture. The aim of this article is to explain divergent rules on the partition
of inheritance that determined the production of these documents, as they came to
be defined by legislators in the two Nordic realms in the late seventeenth and early
eighteenth centuries. The Danish and Norwegian law codes of 1683—1687 stipu-
lated that an inventory of property was only required when the heirs were minors,
absent, or not the direct descendants of the deceased, whereas the Swedish Law
Code of 1734 allowed for no exceptions and ordered that all inventories be held
by the local courts. It did not require an ofﬁcially attested deed of partition, which
had been made obligatory in the Danish and Norwegian codes, valid also in Iceland
and the Faroe Islands. This legislation was applied with only minor changes until
late in the nineteenth century. A preliminary estimate of documentation from the
seventeenth and eighteenth centuries in Nordic archives is presented in the latter
part of the article, and indicates that probate records concerning almost a million
individuals are preserved, the great majority from the last decades of that period.
There will be great variety in the preservation of records according to place and date,
but in Sweden and Finland the documentation will mainly consist of inventories of
the belongings of all kinds of people, with few deeds of partition of inheritance. In
Denmark and Norway one can expect a large number of probate records containing
a partition of inheritance, most of them with details of the portion allotted to each
of the heirs, and even the inventories, while the probate population will be more
limited than in Sweden and Finland and the age distribution will be different, due

to exemptions from the requirement to draw up inventories.

Keywords: inheritance; probate proceedings; legislation; Iegal history; Danske lov

1683; Norske lov 1687; Sveriges rikes lag 1734
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