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EFTAS OVERVAKNINGSORGAN

Innbydelse til & sende inn merknader i henhold til del I artikkel 1 nr. 2 i protokoll 2014/E0QS/53/01
3 til avtalen mellom EFTA-statene om opprettelse av et overvakningsorgan og en
domstol med henblikk pa pastatt statsstgtte til Innovasjon Norge nar det gjelder
foretakets virksomhet pa markedet for nettinfrastruktur og tilknyttede tjenester
samt mulig stgtte til fordel for foretakets regionale selskaper og destinasjonselskaper

EFTAs overvakningsorgan har ved vedtak 300/14/COL av 16. juli 2014, gjengitt pa det opprinnelige
spraket etter dette sammendraget, innledet behandling i henhold til del I artikkel 1 nr. 2 i protokoll 3 til
avtalen mellom EFTA-statene om opprettelse av et overvakningsorgan og en domstol (“protokoll 3”).
Norske myndigheter er underrettet ved en kopi av vedtaket.

EFTAs overvakningsorgan (”Overvéakningsorganet”) innbyr med dette EFTA-statene, EU-medlemsstatene
og bererte parter til & sende sine merknader til det aktuelle tiltaket innen en maned etter at dette ble
offentliggjort, til:

EFTA Surveillance Authority
Registry

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

De innsendte merknadene vil bli oversendt norske myndigheter. En berort part som ensker a fa sin identitet
holdt fortrolig, kan sende inn en skriftlig, begrunnet anmodning om dette.

Sammendrag

Framgangsmate

Ved brev datert 5. juli 2013 innga TellUs IT AS, i mellomtiden slatt sammen med New Mind ("New
Mind | tellUs”, ogsa kalt “klageren”) en klage til Overvakningsorganet mot Innovasjon Norge AS der
det ble pastétt at Innovasjon Norge mottok statsstette for sin kommersielle virksomhet pa markedet for
nettinfrastruktur og tilknyttede tjenester innen reiselivsbransjen.

Overvakningsorganet har hatt en omfattende korrespondanse med bade norske myndigheter og klageren,
og har i tillegg mott begge parter.

Sakens omstendigheter

Innovasjon Norge er et statseid foretak med begrenset ansvar, opprettet av den norske regjering i 2003 ved
”Lov om Innovasjon Norge”(!). Foretaket ble opprettet med det formal & bidra til forretningsinnovasjon,
utvikling av distriktene og til & oke de norske foretakenes konkurransedyktighet. A fremme Norge som en
turistdestinasjon er ogsa en av Innovasjon Norges oppgaver.

Innovasjon Norge skal fremme okt lonnsomhet innenfor de ulike segmentene i reiselivsnaringen pa
nasjonalt niva. De regionale selskapene og destinasjonsselskapene er hovedakterene pa regionalt og lokalt
niva. Disse selskapene er aksjeselskaper som er eid av fylkesmyndigheter, lokale myndigheter eller private
turismeforetak med virksomhet i sine respektive geografiske omrader.

Norske myndigheter har nylig besluttet & vedta en ny reiselivsstrategi for & gjere den offentlige stotten til
bransjen mer effektiv, redusere antall akterer og bedre koordineringen mellom dem. Med disse mal for
oye har norske myndigheter foreslétt en ny reiselivsstruktur som blant annet tar sikte pa a redusere antall
regionale selskaper og destinasjonsselskaper og a samle det norske arbeidet for markedsfering av reiselivet
hos Innovasjon Norge og pé selskapets nettside, visitnorway.com.

(") LOV-2003-12-19-130. Tilgjengelig pé: http://www.innovasjonnorge.no/no/om-oss/lov-om-innovasjon-norge/
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I Innovasjon Norges oppdragsbrev for 2013(?) oppsummeres Innovasjon Norges oppgaver innen
reiselivsbransjen: “Innovasjon Norge skal sikre god distribusjon av norske reiselivsopplevelser gjennom
visitnorway.com, og bidra til & gjere akterene i reiselivsnaringen kompetente til selv & legge sine produkter
inn i den nasjonale bookinglesningen som er linket til visitnorway.com.” 1 oppdragsbrevet for 2013
klargjeres det at: ”Innovasjon Norge skal ikke tilby brukerbetalte tjenester som er i direkte eller indirekte
konkurranse med private akterer. I den grad Innovasjon Norge tilbyr tjenester som kunne veert utfort av
private tilbydere, mé prisen som Innovasjon Norge tar, gjenspeile de reelle kostnader selskapet paleper,
inkludert det som dekkes av basiskostnadene.”.

Folgelig forstdr Overvakningsorganet i denne fasen av undersgkelsen at norske myndigheter siden 2013
har gitt Innovasjon Norge i mandat & aktivt fremme reiseliv gjennom visitnorway.com og gjere denne
plattformen til en hovedakter i reiselivsstrukturen. Videre har Innovasjon Norge for forste gang fatt
tillatelse til & delta i ekonomisk virksomhet i reiselivsbransjen.

Levering av nettinfrastruktur og tilknyttede tjenester utgjer et marked som er tett forbundet med
markedsferingsvirksomhet for reiselivet. Disse tjenestene gjor det mulig for kunder & legge inn og
regelmessig oppdatere informasjon om f.eks. severdigheter, hoteller, restauranter og arrangementer
pa sin egen nettside og samtidig pa andre eksterne kanaler som visitnorway.com, Google Maps,
turistinformasjonskontorer, mobilportaler samt i papiraviser.

Innovasjon Norge hadde tidligere kontrakt med New Mind | tellUs for IT-tjenestene som er nedvendig
for & drive visitnorway.com. Innovasjon Norge har imidlertid utviklet sine egne losninger og tilbyr
slike tjenester (som nettinfrastruktur og tilknyttede tjenester) videre til de regionale selskapene og
destinasjonsselskapene som en del av tjenestene som tilbys innenfor visitnorway.com. Innovasjon Norges
nettinfrastruktur og tilknyttede tjenester tilbys ikke pa et apent marked, kun til de regionale selskapene og
destinasjonsselskapene som bruker nettsiden til visitnorway.com.

De regionale selskapene og destinasjonsselskapene som inngér avtale med visitnorway.com, legger
ned sine egne nettsider og sier dermed opp sine tidligere avtaler med private akterer (som klageren). I
henhold til klageren er oppsigelse av disse nettsidene og avtalene et vilkdr som er palagt de regionale
selskapene og destinasjonsselskapene av Innovasjon Norge. Klageren definerer dette pastatte palegget som
et koblingsvilkar som strider mot konkurranselovgivningen.

Pastitte statsstottetiltak

De aktuelle tiltakene i vedtaket er folgende: i) den pastatte kryssubsidieringen av Innovasjon Norges
infrastruktur og tilknyttede tjenester med midler som er ment for ikke-kommersiell virksomhet, ii) den
pastatte fortjenesten som kommer fra Innovasjon Norges orientering mot ikke-kommersiell virksomhet,
herunder nettinfrastrukturen og tilknyttede tjenester, og iii) den pastatte stotten gitt av Innovasjon Norge til
regionale selskaper og destinasjonsselskaper i form av priser under markedspris.

Vurdering av ordningen
Forekomst av statsstotte

E@S-avtalens artikkel 61 nr. 1 lyder: "Med de unntak som er fastsatt i denne avtale, skal stotte gitt av EFs
medlemsstater eller EFTA-statene eller stotte gitt av statsmidler i enhver form, som vrir eller truer med d
vri konkurransen ved d begunstige enkelte foretak eller produksjonen av enkelte varer, veere uforenlig med
denne avtales funksjon i den utstrekning stotten pavirker samhandelen mellom avtalepartene.”.
Overvakningsorganets forelopige oppfatning er at pa grunnlag av oppdragsbrevet for 2013, har Innovasjon
Norge etablert seg pa et nytt marked der de tilbyr tjenester mot godtgjerelse i konkurranse med private
akterer. Disse tjenestene faller utenfor Innovasjon Norges mandat for & fremme virksomheter i Norge.
Det er likeledes Overvéakningsorganets forelopige oppfatning at a levere nettinfrastruktur og tilknyttede
tjenester innebarer a tilby ekonomiske tjenester pa markedet. Folgelig virker det som Innovasjon Norge,
med hensyn til disse bestemte tjenestene, ber anses a vere et foretak etter reglene om statsstotte.

De tilgjengelige opplysningene gjor det ikke mulig for Overvékningsorganet pa naverende tidspunkt a
komme til en konklusjon med hensyn til om de aktuelle tiltakene medferer statsstotte eller ikke.

(®) Oppdragsbrevet er tilgjengelig pa: http://www.regjeringen.no/upload/NHD/Vedlegg/Brev/2013_oppdragsbrev_innovasjonnorge.
pdf#search=OPPDRAGSBREV &regj_oss=1
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Pa det naverende stadium i undersekelsen er Overvakningsorganet i tvil om dagens atskillelse av
regnskaper innenfor Innovasjon Norge gjor det mulig for Innovasjon Norge & skille mellom kostnader
og inntekter knyttet til gkonomisk og ikke-okonomisk virksomhet i foretakets ulike prosjekter, og sarlig
med hensyn til visitnorway.com-prosjektene. Overvakningsorganet minner om at nar en enhet utever bade
kommersiell og ikke-kommersiell virksomhet, ber det finnes et system for foring av kostnadsregnskap
som sikrer at naringsvirksomhet ikke subsidieres med statsmidler som er tildelt til ikke-kommersiell
virksomhet.

Videre bemerker Overvakningsorganet at foretakseiere og investorer vanligvis vil kreve avkastning pa
sin egen investering i et handelsforetak. Utfra tilgjengelige opplysninger er det imidlertid ikke klart om
Innovasjon Norge faktisk har avkastning pé de ekonomiske tjenestene som ytes ved & levere nettinfrastruktur
og tilknyttede tjenester.

Dersom Innovasjon Norges prispolitikk ikke sikrer tilstrekkelig kapitalavkastning, idet det tas hensyn
til alle direkte og indirekte kostnader, kan ogséa de regionale selskapene og destinasjonsselskapene vere
mottakere av statsstotte, ettersom de da mottar tjenester som er verdt mer enn de faktiske kostnadene.

Ny stotte

Norske myndigheter argumenterer med at dersom de aktuelle tiltakene ble vurdert til & vaere statsstotte, ville
de vaert eksisterende stotte etter overvaknings- og domstolavtalens del II artikkel 1 bokstav b) romertall 1)
eller v) i protokoll 3. P4 dette stadium i undersekelsen er Overvakningsorganet av den forelopige oppfatning
at dersom tiltakene ble vurdert til & veare statsstotte, ville de ogsa klassifiseres som ulovlig ny stotte.

Med hensyn til anvendelse av del II artikkel 1 bokstav b) romertall 1) i protokoll 3 er Overvakningsorganet
av den forelopige oppfatning at Innovasjon Norges inntreden pa et nytt marked (dvs. nettinfrastruktur og
tilknyttede tjenester), der private akterer allerede er etablert, er utenfor mandatet Innovasjon Norge fikk
fra den norske regjeringen. Det ser ogsa ut til at Innovasjon Norges finansieringssystem er annerledes.
Innovasjon Norges markedsferingsaktiviteter finansieres av offentlige midler, men oppdragsbrevet for
2013 klargjer at levering av ekonomiske tjenester skal finansieres ved godtgjerelser fra mottakerne av
disse tjenestene. Det er dermed Overvakningsorganets forelopige oppfatning at enhver stette som gis til
Innovasjon Norge nar slike tjenester leveres, ber kvalifiseres som ny stette.

Avslutningsvis anser ikke Overvdkningsorganet, pa dette tidspunkt, at tiltaket kan erkleres & veare
eksisterende stotte 1 henhold til del II artikkel 1 bokstav b) romertall v) i protokoll 3.

Forenlighet

Norske myndigheter har argumentert med at dersom de aktuelle tiltakene skulle anses a vare ny statsstotte,
ville de vaere forenlige i henhold til EQS-avtalens artikkel 61 nr. 3 bokstav ¢) som stette til reiselivsbransjen.
Norske myndigheter har imidlertid ikke framlagt tilfredsstillende opplysninger for a rettferdiggjore sitt syn.

Overvéakningsorganet er uansett i tvil med hensyn til om stettetiltakene faktisk gjelder en reell markedssvikt
og om de er forholdsmessige.

Med hensyn til det pastatte koblingsvilkaret som nevnt over, er Overvakningsorganet av den forelopige
oppfatning at dersom det finnes og er palagt av Innovasjon Norge, kan det vere i strid med E@S-avtalens
artikkel 53 og 54, og at tiltakene derfor ikke kan erklares & utgjore forenlig stette ved anvendelse av
rettspraksis fra Matra-saken(?).

Konklusjon

I lys av ovennevnte betraktninger er Overvakningsorganet i tvil om det kan utelukkes at ovennevnte
tiltak er statsstotte i henhold til E@S-avtalens artikkel 61 nr. 1. Pa dette stadium i undersekelsen er
Overvakningsorganet av den forelopige oppfatning at dersom tiltakene skulle bli vurdert som statsstette,
ville de vaere ny stette. Overvakningsorganet er ogsa avslutningsvis i tvil om tiltakene er forenlige med
E@S-avtalens artikkel 61 nr. 3.

I lys av ovennevnte har Overvakningsorganet derfor besluttet & innlede formell undersekelse i henhold til
del I artikkel 1 nr. 2 i protokoll 3 med hensyn til den pastétte stotten som er tildelt til Innovasjon Norge i

(®) Sak C-225/91 Matra mot Kommisjonen [1985] ECR 1-3203, nr. 41. Ifolge denne rettspraksis kan ikke statsstotte som omfatter vilkar
som er i strid med andre vilkar i E@S-avtalen, anses som forenlig stotte.
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forbindelse med Innovasjon Norges virksomhet pa markedet for nettinfrastruktur og tilknyttede tjenester, i
tillegg til mulig stotte til regionale selskaper og destinasjonsselskaper.

Berorte parter innbys til 4 sende inn sine merknader innen en maned etter at denne kunngjeringen ble
offentliggjort i Den europeiske unions tidende.
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EFTA SURVEILLANCE AUTHORITY DECISION
No 300/14/COL
of 16 July 2014

to initiate the formal investigation into the alleged aid granted to Innovation Norway for its

activities within the market of web infrastructure and related services, as well as possible aid in

favour of the Regional Tourist Boards and the Destination Management Organisations

(Norway)

The EFTA Surveillance Authority (“the Authority”),

HAVING REGARD to the Agreement on the European Economic Area (“the EEA Agreement”), in
particular to Article 61 thereof,

HAVING REGARD to the Agreement between the EFTA States on the Establishment of a Surveillance
Authority and a Court of Justice (“the Surveillance and Court Agreement”), in particular to Article 24,

HAVING REGARD to Protocol 3 to the Surveillance and Court Agreement (“Protocol 3”), in particular to
Article 1(3) of Part I and Articles 4(4) and 6 of Part II,

Whereas:
I. FACTS
1 Procedure
(1) By letter dated 5 July 2013 (Event No 678002 and Annexes at Events No 678003-678007, 678010-

@

3)

4)

©)

(6)

678013 and 678017), TellUs IT AS (now merged with New Mind,(") and henceforth referred to as
“New Mind | tellUs” or “the Complainant”), made a complaint to the Authority in which it alleged
that Innovasjon Norge AS (“Innovation Norway” or “IN”) receives state aid for its commercial
activities in the web infrastructure and related services market, within the tourism sector. The
complaint was received and registered by the Authority on § July 2013.

By a letter dated 27 August 2013 (Event No 679974), the Authority requested the Norwegian
authorities to provide their comments on the alleged state aid. On 24 and 25 September 2013,
the Authority attended two meetings in Oslo. On 24 September 2013, the Authority received a
presentation from New Mind | tellUs (Event No 684995). On 25 September 2013, the Authority
discussed the complaint with the Norwegian authorities. At this meeting, IN (on behalf of the
Norwegian authorities) provided the Authority with a presentation on the case (Event No 684996).

By a letter dated 4 October 2013 (Event No 685187), the Authority sent an information request to
the Norwegian authorities. The Norwegian authorities replied to this request by forwarding two
letters from IN, dated 28 October 2013 (Events No 688213 and 688215, together with Annexes at
Events No 688214 and 688216-25).

By an email dated 15 November 2013 (Event No 690346), the Complainant commented on the
Norwegian authorities’ replies. IN submitted its observations on the Complainant’s comments
by way of a letter dated 20 December 2012, which was forwarded by the Norwegian authorities
(Event No 694258).

By an email dated 10 January 2014 (Event No 695364), the Norwegian authorities provided the
Authority with additional information.

By emails dated 17 January 2013 and 3 March 2013 (Events No 696111 and 702175), New Mind
| tellUs provided the Authority with additional information.

(") In October 2013, the original complainant tellUs IT AS merged with the company New Mind forming New Mind | tellUs. See www.

newmind.co.uk.


http://www.newmind.co.uk
http://www.newmind.co.uk
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2.1

™)

2.2

®)

©)

Background
The Complainant

The Complainant is an IT company which delivers online distribution solutions for the tourism
industry. The company is active in several EEA countries and has a large portfolio of clients
including several destination organisations(?) and travel agencies.

Innovation Norway (IN)

IN is a limited liability state-owned company, which was established in 2003 by the Norwegian
Government through the Act on Innovation Norway (“Lov om Innovasjon Norge”,(*) hereafter
“Act on IN”). The Norwegian Ministry of Industry and Trade owns 51% of IN’s shares, and the
Norwegian counties own the remaining 49%.(*) IN enjoys a general exemption from Norwegian
corporate income tax, pursuant to Section 2-30(1)(e)(5) of the Norwegian Tax Act of 1999.(°)

The company was established with the purpose of contributing to business innovation, the
development of rural areas and increasing the competitiveness of Norwegian companies. Section
1 of the Act on IN explicitly entrusts IN with the task “to promote corporate and social-economic
development throughout the country, and trigger different regions industrial opportunities to
contribute to innovation, internationalisation and promotion”.(®) IN manages and implements
several Norwegian state aid schemes.

(10)  The tasks currently carried out by IN were previously accomplished by its four predecessor

23

organisations: the Norwegian Industrial and Regional Development Fund (“SND”), the
Government Consultative Office for Inventors (“SVO”), the Norwegian Tourist Council (“NTC”)
and the Norwegian Export Council (“NEC”).(7) In 2004, those four entities were discontinued and
merged into IN.

The Norwegian tourism structure and the new tourism strategy

(11) Several different entities are involved in the promotion of Norway as a tourism destination at

national, regional and local level.(%)

(12) IN is intended to promote increased profitability within various segments of the tourism industry

at a national level, continuing the tasks of its predecessors.(’) The Norwegian Government has
been an active stakeholder within the tourism sector since 1903.('%)

(13) At the regional and local levels, the tourism promotion is ensured by the Regional Tourist Boards

(in Norwegian “Regionalt selskap”, here referred to as “RTBs”) and the Destination Management
Organisations (in Norwegian “Destinasjonsselskap”, here referred to as “DMOs”).('")

(14) The RTBs are companies that serve the tourist industry in a regionally-defined geographical

area.('?) Those entities normally have public and private shareholders. According to information

Q)

6
Q)
Q)
©
Q]

)

(@]
)

In the tourism sector, the term “destination organisation” or “destination company” generally means a local company that handles
arrangements for tours, meetings, transportation, etc. for groups originating elsewhere. See http://wsdmo.org/index.php/Educate/
TourismAcronyms/.

LOV-2003-12-19-130 (in Norwegian “Lov om Innovasjon Norge™), available at: http://lovdata.no/dokument/NL/lov/2003-12-19-
130?q=lov+om+innovasjon+norge).

Section 2 of the Act on IN.

LOV-1999-03-26-14, (in Norwegian “Skatteloven”).

Translation by the Authority.

In Norwegian: “Statens ncerings- og distriktsutviklingsfond”, “Statens Veiledningskontor for Oppfinnere”, “Norges Turistrad” and
“Norges Eksportrad’.

Report entitled “The Governments tourism strategy. Destination Norway. National strategy for the tourism industry”, dated April
2012 and sent to the Authority as Annex 4 to IN’s letter dated 28 October 2013 (Event No 688213). Available at: http:/www.
regjeringen.no/pages/37646196/Lenke til strategien-engelsk.pdf.

A description of IN’s task in the tourism sector can be found in the report quoted in footnote 8.

IN’s letter dated 20 December 2013 (Event No 694258). The National Association of Tourism, which was the joint body for the
State, municipal and private stakeholders in the tourism industry, was established in 1903 and continued until 1984. From that point,
marketing efforts of the National Association of Tourism were continued by the foundation NORTRA, which in 1999 changed its
name to the NTC. Since 2004, the NTC’s tasks have been carried out by IN, following the merger of these two entities.

Further information on the entities that have traditionally been entrusted with the mandate to promote Norway as a holiday
destination was also provided in IN’s letter dated 20 December 2013 (Event No 694258).

For further information, see the project plan for a new national tourism structure by the Ministry of Trade, Industry and Fisheries
(Version 1.2 dated 20.06.2013): http://www.regjeringen.no/upload/NHD/Temasider/Reiseliv/Riktigprosjektplan.pdf

In Norwegian: “Regionalt selskap: Selskap som betjener reiselivsnceringen i et definert geografisk omrade”.


http://wsdmo.org/index.php/Educate/TourismAcronyms/
http://wsdmo.org/index.php/Educate/TourismAcronyms/
http://lovdata.no/dokument/NL/lov/2003-12-19-130?q=lov+om+innovasjon+norge
http://lovdata.no/dokument/NL/lov/2003-12-19-130?q=lov+om+innovasjon+norge
http://www.regjeringen.no/pages/37646196/Lenke_til_strategien-engelsk.pdf
http://www.regjeringen.no/pages/37646196/Lenke_til_strategien-engelsk.pdf
http://www.regjeringen.no/upload/NHD/Temasider/Reiseliv/Riktigprosjektplan.pdf
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provided by the Norwegian authorities, the RTBs’ tasks are international marketing; tourist
information; regional marketing activities and knowledge; regional coordination of activities, and
regional public relations activities.

The DMOs are companies that serve a defined number of destinations, products, attractions and
tourist industry within a geographic region served by an RTB.('*) DMOs are normally local and
their structure varies. Their shareholders are normally public bodies and private companies. Their
tasks under the national tourism strategy are product development; booking and sales; tourist
information; destination development; competence development; destination market knowledge,
and destination public relations activities.

However, at the beginning of the 2010s, the Norwegian Government decided to adopt a new
tourism strategy aimed at improving its national tourism structure. The objectives of the new
strategy are to render the public support to the sector more efficient, reduce the number of actors
and ensure more coordination among them.('#) Moreover, the Norwegian authorities have stated
that they aim to avoid a diversification of websites dealing with tourism in Norway, with different
layouts, booking engines, languages and so on, which are funded by various Government bodies,
counties or municipalities.

With these objectives in mind, the Norwegian authorities proposed a new tourism structure
aiming, inter alia, to reduce the number of RTBs and DMOs and to consolidate Norway’s tourism
promotion efforts around IN and its webpage visitnorway.com.

The Authority understands that the Norwegian authorities intend to change the existing structure of
the tourism industry, by proposing a new one based inter alia on the promotion and development
of the platform visitnorway.com, which is currently managed by IN. This implies changes in the
way IN acts in the market and changes in the structure of visitnorway.com.('%)

As part of the Norwegian authorities’ new tourism strategy, on 1 February 2013, the Ministry of
Trade, Industry and Fisheries issued its 2013 State Budget for IN (hereafter “the 2013 Budget
letter”).('%) The 2013 Budget letter entrusted IN with the mandate of “ensuring a good distribution
of Norwegian travel experiences through visitnorway.com, and help to make the players in the
tourist industry competent to enter their products into the national booking solution —linked to
visitnorway.com”.('7)

The 2013 Budget letter also stated that: “Innovation Norway shall not offer user-paid services
that are in direct or indirect competition with private actors. To the extent that Innovation Norway
offers services that could have been carried out by a private provider, the price that Innovation
Norway asks must reflect the real accrued cost, including what is covered by the basic costs”.('®)

The market for web infrastructure and related services

The present case relates to IN’s activities in the market for web infrastructure and related services.

Web infrastructure and related services in the tourism sector are provided through “Destination
Management Systems” (“DMS”), which are defined as “/s/ystems that consolidate and distribute
a comprehensive range of tourism products through a variety of channels and platforms,
generally catering for a specific region, and supporting the activities of a destination management
organisation within that region. DMS attempt to utilise a customer centric approach in order to
manage and market the destination as a holistic entity, typically providing strong destination
related information, real-time reservations, destination management tools and paying particular
attention to supporting small and independent tourism suppliers”.('°)

(") In Norwegian: “Destinasjonsselskap: Selskap som skal betjene et definert antall reisemdl, produkter, attraksjoner og reiselivs-
neering innen et geografisk omrdde innenfor det regionale selskapet”.

(") See report quoted in footnote 8.

(") According to p.8 of IN’s letter dated 28 October 2013 (Event No 688213), the “/o/bjective of IN’s New Structure project is to
streamline Visitnorway.com so that the tourist has one place to search and find information about all the destinations in Norway,
in order for the tourist to choose Norway as a holiday destination”.

(') In Norwegian: “Statsbudsjett 2013 — oppdragsbrev Innovasjon Norge” of 1 February 2013 (Event No 688224). Available at: http:/
www.regjeringen.no/upload/NHD/Vedlegg/Brev/2013_oppdragsbrev_innovasjonnorge.pdf#search=OPPDRAGSBREV &regj
oss=1.

(1) Translation by the Authority.

('®) Translation by the Authority.

(") Definition of “DMS” available at http://www.newmind.co.uk/technology-platform/destination-management-system.


http://www.regjeringen.no/upload/NHD/Vedlegg/Brev/2013_oppdragsbrev_innovasjonnorge.pdf#search=OPPDRAGSBREV&regj_oss=1
http://www.regjeringen.no/upload/NHD/Vedlegg/Brev/2013_oppdragsbrev_innovasjonnorge.pdf#search=OPPDRAGSBREV&regj_oss=1
http://www.regjeringen.no/upload/NHD/Vedlegg/Brev/2013_oppdragsbrev_innovasjonnorge.pdf#search=OPPDRAGSBREV&regj_oss=1
http://www.newmind.co.uk/technology-platform/destination-management-system
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Through its DMS, an IT company such as the Complainant will offer a database service where its
clients (destination companies) can submit and regularly update information about tourist sites,
hotels, restaurants, events and similar simultaneously on their own webpage and on other external
channels such as visitnorway.com, Google Maps, tourist information kiosks, mobile portals, and
in printed newspapers.

These services allow clients to insert input data into the database and this information is then
automatically disseminated on a number of different websites (including visitnorway.com). The
information is then used by visitors for booking or informational purposes. These services are
defined as web infrastructure and related services. They include different functionalities: (i) the
“destinator” functionality (the creation of points of interest or information flash to be published
on the website); (ii) the “distribution” functionality (the information stored in a database is
distributed to many different channels and platforms) or (iii) the “search” functionality (used on
every website to search and present tourism products).

According to the Norwegian authorities,(*°) the Complainant was alone on the Norwegian market
offering those services for the last 17 years. However, in 2012-2013, anew international competitor,
Citybreak, entered the Norwegian market offering the “destinator” functionality, i.e. allowing
tourism providers to create their points of interest. A graphic illustration of the functioning of these
services is included in paragraph (31) below.

IN’s entrance into the market for web infirastructure services and related services

The promotion of Norway as a tourism destination is one of IN’s tasks. IN has developed and
managed the platform visitnorway.com in order to fulfil its promotion task. Before 2013, IN only
offered online marketing and promotion services on its visitnorway.com website. These services
included web-advertising to the RTBs and the DMOs for an annual subscription fee, which
represented a certain percentage of their turnover.

However, IN has developed its own system and functionalities (*') and it is offering them to the
RTBs and the DMOs which have migrated their websites to visitnorway.com. These RTBs and
DMOs were previously clients of the Complainant. The Authority understands, at this stage of
the procedure, that the strategy of offering these services to the RTBs and DMOs is closely linked
to the decision of the Norwegian authorities to promote visitnorway.com by making it the main
Internet platform for tourism promotion in the country (see paragraphs (16) to (18), above).

In order to enter this new market, IN launched “Pilot Alfa” between 2012-2013 — running two
pilot projects called VisitSorlandet and VisitTrondheim.

Once Visit Serlandet AS (an RTB), and Visit Trondheim AS (a DMO) were selected to participate in
Pilot Alfa, they signed a partnership agreement with IN, in order to use visitnorway.com templates,
functionalities and content. As a consequence of the agreement, both companies redirected their
URL(?) to visitnorway.com and discontinued their own homepages. The information available on
those pages was migrated to visitnorway.com.

When these two companies had their own website, they were clients of the Complainant.
Accordingly, they used “tellUs destinator” and “tellUs search” functionalities, and paid a licence
fee to the Complainant for this use. However, upon redirecting their URL to visitnorway.com
and terminating their own website, these companies put to an end the contract for the search
functionality, since within visitnorway.com only IN’s search functionality can be used. They still
have to contract with the Complainant or CityBreak for the “destinator” functionality.

The uses of the different functionalities, before and after Pilot Alfa, are represented in the following
graphic:

(*%) IN’s letter dated 28 October 2013 (Event No 688213).

(?") Until that moment, New Mind | tellUs provided the web infrastructure and related services for IN’s tourism website: visitnorway.
com. See Event No 678005. Annex 3 to the complaint.

(**) URL stands for Uniform Resource Locator. A URL is a formatted text string used by web-browsers, email clients and other software
to identify a network resource on the internet.


http://www.visitnorway.com
http://www.visitnorway.com
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DMO?’s own website (prior to PilotAlfa) Visitnorway.com (after Pilot Alfa)
DMO’s own website Visitnorway.com
tellUs® Search VisitNorway’s Search
A L
| tellUs’database | | IN’s database |
| tellUs destinator | | tellUs” database | | CityBreak’s database |
| Destination company | | tellUs’ destinator | | CityBreak destinator |

| Destination Company | | Destination Company |

Source: the Authority, based on the information provided by the Norwegian authorities (Event No 688213).

(32)  The services that IN was previously offering to these two types of companies (online marketing
and promotion services on the visitnorway.com website), were offered for a fee calculated on the
basis of their annual turnover. This pricing system was also applied during Pilot Alfa, with no
additional charge made for the additional services provided by IN (i.e. web infrastructure and
related services).

(33) The Norwegian authorities have explained that the reason behind not charging extra for these
additional services relates to the fact that the new services were under development, and the two
companies involved in the pilot project invested time and effort in giving feedback to finalise the
development of IN’s functionalities; thereby “reimbursing” the (unfinished) new services with
their inputs.

(34)  From July 2013 to November 2013, IN undertook a project called “Pilot Beta”. During this pilot
project, IN studied new alternatives, new business models, and the possibility of promoting new
partnership agreements with the RTBs and the DMOs. The Authority understands that during the
Pilot Beta phase no new partnership agreements were signed.

(35)  Asfrom I January 2014, IN has offered partnership agreements (see paragraph (5)) to all interested
DMOs and RTBs on a non-discriminatory basis. IN offers its services exclusively to the RTBs
and the DMOs as part of the Norwegian tourism structure, but not to other interested private
companies (e.g. individual hotels, shops, or museums).

(36) The Authority understands that as from 1 January 2014, IN introduced a new pricing model for the
new services it is providing, where the price charged is intended to reflect the costs of the services
provided by IN, plus a reasonable profit margin of between 5 to 10% per year.

3 The complaint

e complaint submitted by New Mind | tellUs separates IN’s business promotion activities

37 Th laint submitted by New Mind | tellU. tes IN’s b t tivit
(including tourism promotion) from its activity related to the provision of web infrastructure and
related services.

(38)  The Complainant considers that IN’s promotion activities and its tasks in relation to visitnorway.
com, as a national tourism portal, can be considered to be a service of general economic interest
(“SGEI”) in line with the EEA state aid rules. However, since 2013, IN is entering a new market,(**)
offering economic services. Those new services are not part of the mandate received by IN and are
not provided in line with the Altmark(**) case-law. As a consequence, IN’s behaviour in the market
should be in line with the state aid rules.

(**) According to the Complainant: “to date, the offering of IT platform infrastructure services to the tourism industry has not been part
of IN's activities”. Complaint (Event No 678002), p. 8.

(**) According to Case C-280/00 Altmark Trans and Regierungsprdsidium Magdeburg [2003] ECR 1-7747, the compensation of
services fulfilling the four criteria established in paras. 89-93 of the judgment does not entail state aid.



Nr. 53/10

EOS-tillegget til Den europeiske unions tidende

25.9.2014

(39

(40)

(41)

(42)

(43)

(44)

(45)

(46)

(47)

(48)

(49)

(50)

The Complainant refers to three different forms of alleged state aid:
a. the non-implementation of a separation of accounts for commercial activities within IN;

b. the profits foregone through the non-profit orientation of economic activity referred to above,
and

c. the general exemption from the income tax granted to IN, also applicable to IN’s economic
activities.

According to the Complainant, IN is not required to generate any profit and the company does not
maintain separate accounts for its economic and non-economic activities. This implies spill-over
effects, allowing IN to finance its economic activities with the funds that should be devoted to
non-economic activities. Therefore, the measures entail state aid pursuant to Article 61(1) of the
EEA Agreement.

New Mind | tellUs also alleges that IN requests its clients to terminate their previous contracts
with New Mind | tellUs. The Complainant takes the view that this is a tie-in condition in breach of
antitrust law.(*)

In New Mind | tellUs’ view, the aid measures have to be considered as new state aid since the
entrance into a new market (i.e. offering web infrastructure and related services to the RTBs
and the DMOs) falls outside the mandate received by IN and its predecessors. The Complainant
considers that IN’s mandate was limited to a general promotion of the country.

New Mind | tellUs also states that the general tax exemption granted to IN should be considered
to be state aid when it relates to income obtained by the performance of economic activities. This
exemption would also be considered to be new state aid because it is related to the recent entrance
of IN into economic activities.

Finally, the Complainant considers that as IN is not charging market prices for the services that it
is providing to the RTBs and the DMOs, those companies are also beneficiaries of unlawful state
aid.(*%)

Comments by the Norwegian authorities

The Norwegian authorities disagree with New Mind | tellUs’ legal assessment.(*7)

Firstly, the Norwegian authorities state that IN’s purpose is to help to create profitable business in
all parts of Norway, inter alia by promoting the country as a holiday destination. IN’s core activity
is to promote business in Norway and not to operate any business itself. In functional terms, IN is
merely a tool for the Norwegian authorities to grant aid, but it does not offer goods or services in
the market. As a consequence, IN cannot be regarded as an undertaking being a recipient of state
aid.

In its view, since the core activities of IN are of a non-economic nature, the potential classification
of secondary activities undertaken by IN as economic activities would not alter the fact that IN
cannot be considered to constitute an undertaking.(*%)

The Norwegian authorities accept that IN carries out some activities of a particular nature. In
particular, IN is involved in market loans, seed capital and investment funds. However, in these
areas, certain “mechanisms” have already been established to avoid any possible distortion of
competition.

Regarding the web infrastructure and related services, the Norwegian authorities emphasise that
IN does not provide services to the general tourism market as such, but only to the RTBs and the
DMOs (see also paragraph (35)).

The Norwegian authorities point out that the 2013 Budget letter states that: “Innovation Norway
is to ensure a good distribution of Norwegian travel experiences through visitnorway.com,

(*) Email dated 15 November 2013 (Event No 690346).

(*) Email dated 3 March 2014 (Event No 702175).

(*) IN’s letters dated 28 October 2013 (Events No 688213 and 688215).
(*®) IN’s letter dated 28 October 2013 (Event No 688213), p. 25.
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and help to make the players in the tourist industry competent to enter their products into the
national booking solution — linked to visitnorway.com.” Therefore, the web infrastructure and
related services are part of this mandate to promote Norway as a tourism destination and support
the tourism industry. In the opinion of the Norwegian authorities, visitnorway.com is a modern
marketing and information tool and in order to make it operative, an IT platform infrastructure
service is required. In other words, IN offers to the RTBs and the DMOs full web editorial services,
through visitnorway.com, and not a stand-alone service, as offered by the Complainant.

The Norwegian authorities have also argued that those services are being offered to the RTBs
and the DMOs as part of Norway’s destination management tourism structure. All the entities
involved in the tourism structure work closely together; they are all dependent on public funding,
and they are closely integrated in the public sector. As a consequence, the Norwegian authorities
take the view that IN is not acting on the market as such when providing internal services and
coordinating the different levels of organisation within the national tourism structure. It is, rather,
fulfilling its task as part of the body responsible for organising regional and local bodies within the
management of Norwegian tourism.

The Norwegian authorities have, moreover, stated that IN does not impose a condition on the
RTBs and DMOs to terminate its previous contract with the Complainant as alleged by the latter
(see paragraph (41), above).

Moreover, if the web infrastructure and related services could be considered to be economic
activities, the Norwegian authorities consider that the alleged measures would be granted on the
basis of an existing aid scheme,(*?) because the IN’s financial system existed prior to the entry
into force of the EEA Agreement in Norway. In the alternative, the Norwegian authorities have
suggested that at the time the measure was put into effect, it did not constitute aid, and subsequently
became aid as a consequence of the evolution of the European Economic Area without having
been altered by the EFTA State.(*")

Concerning the alleged aid in favour of the RTBs and the DMOs, the Norwegian authorities recall
that as of 2014, IN intends to promote partnership agreements with the RTBs and the DMOs.
They nevertheless underline that, in the framework of these partnership agreements, the services
provided by IN (i.e. the web infrastructure and related services) will be provided for an annual fee.
The Norwegian authorities state that their intention is to adopt a fully transparent pricing policy
and apply a price close to the market price.

Finally, the Norwegian authorities have stated that, in the event that the Authority finds any of the
measures to constitute state aid, those should be considered compatible aid pursuant to Article
61(3)(c) of the EEA Agreement.

Material scope of the investigation

Based on the facts described above, the Authority considers it necessary to clarify the material
scope of the investigation, as defined in the present opening Decision.

First, the present Decision refers to the activities of IN within the market of web infrastructure
and related services. The Decision neither concerns the activities of IN regarding the general
promotion of Norway as a tourist destination, nor the development of visitnorway.com. Nor does
it refer to the role of IN as a vehicle of the Norwegian State to support business in Norway.

The present Decision only refers to the alleged state aid in favour of IN and/or the RTBs and the
DMOs in the market of web infrastructure and related services.

Second, the potential aid measures are the following:

(1)  the alleged cross-subsidisation of IN’s web infrastructure and related services with funds
meant for non-commercial activities;

(i1) the alleged foregoing of profits through the non-profit orientation of IN’s economic activities,
including the web infrastructure and related services;

(**) According to Article 1 (b)(i) of Part II of Protocol 3.
(3%) See the definition of existing aid provided in Article 1(b)(v) of Part IT of Protocol 3.
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(iii) the alleged aid granted by IN to the RTBs and the DMOs in the form of prices not sufficient
to obtain a reasonable return on the investments;

(iv) the general exemption from income tax granted to IN.

The first three measures are linked to IN’s entrance in the market of web infrastructure and related
services. The legal assessment of those measures as possible state aid depends on the nature of
such services, including whether they can be considered to be economic services.

Furthermore, the qualification of IN’s activities as constituting possible new aid depends on the
terms of the mandate received by IN and on the new activities allowed by the 2013 Budget letter.
Taking into account that the legal assessment of those three measures depends on the result of a
common analysis, the Authority considers that they can be assessed together within the scope of
the present Decision.

On the contrary, the last measure (iv) relates to a general income tax exemption and is not tied to
IN’s activities within the market of web infrastructure and related services.(*') A legal assessment
of this measure does not necessarily involve an analysis of IN’s activities with regard to the
tourism sector, or its tasks as manager of visitnorway.com.

Because of these differences, the Authority will not assess whether the income tax provisions
related to IN constitute state aid in the present decision.

II. ASSESSMENT

The presence of state aid

Article 61(1) of the EEA Agreement reads as follows: “Save as otherwise provided in this
Agreement, any aid granted by EC Member States, EFTA States or through State resources in
any form whatsoever which distorts or threatens to distort competition by favouring certain
undertakings or the production of certain goods shall, in so far as it affects trade between
Contracting Parties, be incompatible with the functioning of this Agreement”.

A measure constitutes state aid pursuant to Article 61(1) of the EEA Agreement if it fulfils
four conditions. First, the measure must be funded by the State or through state resources and
imputable to the State. Second, the measure must confer an advantage. Third, the measure must
favour selected undertakings or economic activities. Fourth, the measure must be liable to affect
trade between Contracting Parties and liable to distort competition in the EEA.

The alleged foregoing of profits and the cross-subsidisation measures in favour of IN (measures
(ii) and (1)) are assessed separately from the possible aid to the RTBs and the DMOs (measure
(iii)), see paragraph (59) above.

Possible aid measures in favour of IN

It follows from Article 61(1) EEA that state aid rules only apply to advantages granted to
undertakings. Prior to examining whether the conditions for state aid are met in this case, it is
necessary first to examine whether IN qualifies as an undertaking.

Whether IN can be considered to be an “undertaking”

It is settled case-law that undertakings are entities engaged in an economic activity, regardless
of their legal status and the way in which they are financed.(*?) Economic activities are those
consisting of offering goods or services on a market.(**) Offering goods and services on a

(®") Corporate entities in Norway are subject to corporate income tax according to Section 2-2 of the Tax Act. Taxable income is subject
to corporate income tax at the general rate of 27%. Accordingly, limited liability companies (“AS” or “ASA”), savings banks and
financial institutions, mutual insurance companies, cooperatives, state-owned enterprises, inter-municipal companies, foundations
etc. are subject to corporate tax under the general regime, i.e. Section 2-2. However, State institutions, public authorities such as
counties and municipalities, and a number of other entities listed exhaustively in Section 2-30(1) of the Tax Act, including IN,
benefit from a corporate tax exemption.

(*?) Case C-41/90 Hofner and Elser v Macroton [1991] ECR 1-1979, paras. 21-23; Joined Cases C-180/98 to C-184/98 Paviov and
Others [2000] ECR 1-6451 and Case E-5/07 Private Barnehagers Landsforbund v EFTA Surveillance Authority [2008] EFTA Ct.
Rep. p. 61, para.78.

() Case C-222/04 Ministero dell’Economica e delle Finanze v Cassa di Risparmio di Firenze SpA [2006] ECR 1-289, para. 108.
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market without making a profit can also constitute an economic activity.(**) All entities that are
legally distinct from the State and which engage in economic activities are considered to be
“undertakings”, irrespective of whether these are public or private undertakings.(*>%)

If an entity is providing economic activities, it is to be considered as an undertaking in relation to
those specific services alone, without reference to the way in which its other activities should be
classified.()

As a consequence, the first step of the Authority’s legal assessment requires an analysis of whether
IN can be defined as an undertaking for the purposes of state aid rules.

The Norwegian authorities have argued that IN is not an undertaking, but a mere vehicle used by
the State to grant aid (see paragraph (46), above). They contend that IN is acting as an instrument
of the State, and that it does not offer goods or services on a market.

Furthermore, the Norwegian authorities have argued that, within the scope of its task to promote
businesses in Norway, IN is also entrusted with the mandate of promoting Norway as a tourist
destination, which is the final goal of the platform visitnorway.com. As a consequence, since
tourism promotion is a non-economic activity, IN is not offering web infrastructure and related
services on the market.

The Complainant, on the contrary, defines IN’s task of promoting businesses in Norway as an
SGEI, but an SGEI which is limited mere promotion activities, including tourism activities(*?)
(see paragraph (38), above).

The Authority’s preliminary view, at this stage, is that IN’s main purpose appears to be to provide
support to Norwegian businesses on behalf of the State. The Authority agrees that when IN is
acting as a mere instrument of the State, IN does not provide services or goods on the market and
its activities fall outside the scope of the state aid rules.

The 2013 Budget letter establishes that IN should promote Norway as a tourism destination.
In order to do so, the letter clarifies that IN should not provide services in competition with
private operator and if it does, IN must apply market prices. The Authority understands that by
the 2013 Budget letter the Norwegian authorities have allowed IN to provide economic services
in competition with private operators, on condition that for those services IN must require an
adequate remuneration. Thus, it is the Authority’s preliminary understanding that such activities
fall outside the scope of the mandate for IN regarding the use of public funds for the promotion
of businesses in Norway. They are services which are economic in nature: neither an SGEI nor a
non-economic activity.(*®)

Furthermore, the Authority takes the preliminary view that since those services (outside IN’s
mandate) seem to qualify as economic services, IN might also be defined as an undertaking
regarding the provision of those services.

The Authority notes that IN enjoys, pursuant to the text of the 2013 Budget letter, a certain
discretion in determining its course of action when providing economic services and it therefore is
not acting under a specific mandate. IN is not forced to provide economic services on the market:
the 2013 Budget letter only allows it to do so. These discretionarily elements have been seen by
the General Court as relevant in differentiating between economic and non-economic activities
provided by a single entity.(*)

The Authority also underlines that IN’s promotional activities are financed by the State (see
paragraph (83), below) and that IN as such is not required to generate a return on capital.(*°)

(*) Joined Cases 209/78 to 215/78 and 218/78 Van Landewyck [1978] ECR 2111, paras. 18-21 and Case C-244/94 FFSA and others
[1995] ECR 1-4013, para. 21.

(*) Joined Cases T-443/08 Freissart Sachen and Land Sachsen-Anhalt and T-455/08, Mitteldeutsche Flughafen and Flughafen
Leipzing-Halle [2011] ECR 1I-1311, para. 128 et seq.

(*°) Economic and non-economic activities can co-exist within the same sector and sometimes be provided by the same organisation. In
this scenario, the entity is to be regarded as an undertaking only with regard to its economic activities. See, for example, European
Commission Decision in State Aid C-22/2003 (Italy) Reform of the training institutions (OJ L 81, 18.3.2006, p. 25), para. 43.

(*7) Para. 45 of the complaint.

(*%) See Case T-347/09, Germany v Commission, not yet published, p. 34 et seq., on how to differentiate between the nature of different
activities provided by one single entity.

(*) Case T-347/09, Germany v Commission, not yet published.

(*%) IN’s letter dated 28 October 2013 (Event No 688213), p. 34.
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However, the 2013 Budget letter underlines that for the provision of those services, IN must
cover the actual costs it has incurred, so that those services are not financed by public funds. The
different methods of financing IN’s activities illustrates the different natures of those activities:
non economic activities or SGEISs, versus economic services.

(79) The Authority notes that the conclusion as to whether IN carries out an economic activity when

providing web infrastructure and related services cannot be based on IN’s objectives or on its
general non-profitmaking orientation, but must be exclusively founded on an analysis of the
services themselves.(*!) The Authority further notes that whatever IN’s objectives are while
providing these services, IN requests a remuneration for those services. Accordingly, it seems to
the Authority that the objective of promoting tourism coexists with an economic objective.(**) The
Authority recalls in this respect that the definition of an entity as an undertaking depends on the
nature of the specific activity under scrutiny.

(80) It is established case-law that in defining a service as economic, a significant factor is whether

some kind of competition exists (i.e. if there are other entities offering the same or substitutable
goods and services).(*}) The Authority takes the preliminary view that this condition is met in
the present case, since the services at hand are also provided by private operators, such as the
Complainant.

(81) Furthermore, the Court of Justice has also underlined that the economic activities are normally

offered against remuneration.(**) The Authority notes that both the Complaint and IN provide for
remuneration the services at issue in this Decision.

(82) Consequently, insofar as web infrastructure and related services are concerned, the Authority

draws the preliminary conclusion that it cannot be excluded that IN is an undertaking within the
meaning of Article 61(1) of the EEA Agreement with regard to those services in question.

1.1.2  Presence of state resources and imputability

(83) It is well-established case-law that public resources at the disposal of public undertakings owned

or controlled by the State are considered to be state resources.(*’) IN is mainly financed by public
funds.(*%)

(84) Foregoing profits is equivalent to granting a financial advantage. This kind of measure is mentioned

in the Authority’s Guidelines on State aid provisions to public enterprises in the manufacturing
sector, which require transparency where the State foregoes profits.(*’) By foregoing profits, state
resources are consumed.

(85)  Cross-subsidisation also consumes public resources, since the State is not only compensating for

the cost of the non-economic activities with which an entity has been entrusted but also for some
of the costs linked to the commercial activities of the same entity.

(86) The measures are imputable to the State, since IN is mainly financed through the public budget

(see paragraph (83)).

()
*?
*)

(44

=

*)

*9

(@)

Commission Decision: State aid NN 8/2009. Germany. Nature conservation areas. OJ C 230, 24.9.2009, p. 1, para. 36.

The Commission reached a similar conclusion in its decision in footnote 41, above (para. 40).

AG Opinion in Case C-205/03 Federacion Espaiiola de Empresas de Tecnologia Sanitaria (FENIN) v Commission, [2006] ECR
1-6295, para. 31.

Joined Cases C-180/98 to C-184/98, Pavel Paviov and Others, [2000] ECR 1-6451, para. 76; C-475/99, Ambulanz Glockner, [2001]
ECR 9089, para. 20

See, for instance, Article 2 of the Transparency Directive. (Referred to at point 1a of Annex XV to the EEA Agreement, OJ L 266
11.10.2007 p. 15 and EEA Supplement No 48 11.10.2007 p. 12, as Commission Directive 2006/111/EC of 16 November 2006 on
the transparency of financial relations between Member States and public undertakings as well as on financial transparency within
certain undertakings. Consolidated version: OJ L 318, 17.11.2006, p. 17-25). Implemented in Norwegian law by Regulation FOR-
2006-09-07-1062, Section 9-1-1.

According to Chapter 2, Articles 7-9 of the IN Act, IN is financed by capital provided by its owners (i.e. the Norwegian Government
and the Counties (ref. Article 7, ref. Article 2) and grants and loans from the Government and the Counties. IN can also obtain
funding from other sources (Article 8), and Government and Counties guarantee for all obligations (Article 9).

See the Authority’s Guidelines on application of State aid provisions to public enterprises in the manufacturing sector, paragraph
2 (OJ L 231, 3.9.1994, p. 1 and EEA Supplement No 32, 3.9.1994, p. 1) (the “Manufacturing Guidelines™). Section 1(3) of
the Manufacturing Guidelines provides that “/t/his Chapter does not deal with the question of compatibility under one of the
derogations provided for in the EEA Agreement and it is limited to the manufacturing sector. This does not, however, preclude the
EFTA Surveillance Authority from using the approach in these rules in individual cases or sectors outside manufacturing to the
extent these principles apply in these excluded sectors and where it feels that it is essential to determine if state aid is involved.”
The Manufacturing Guidelines can be found at: http://www.eftasurv.int/?1=1&showLinkID=16995& 1=1.
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1.1.3  The measure contains a potential advantage

1.1.3.1 Cross-subsidisation of the web infrastructure and related services

(87) When an entity carries out both commercial and non-commercial activities, a cost-accounting

system should be put in place to ensure that the commercial activities are not subsidised through
state resources allocated to the non-commercial activities of that entity.(**) Objective and
transparent cost allocation mechanisms should be in place to ensure that the economic activities
cover all the costs related to these operations (including all the costs related to that activity plus
an appropriate share of the common costs). Without such mechanisms in place the commercial
activities may gain advantages from the public funds granted to the non-commercial activities.

(88) This rule is in line with the principles set out in the Transparency Directive(*’) which requires

financial transparency for public undertakings and separate accounts for companies enjoying
special or exclusive rights granted by the State or entrusted with a service of general economic
interest. The objective of those provisions is precisely to avoid advantages for public companies
which are liable to distort free competition by means of state aid.(*)

(89) The Norwegian authorities have informed the Authority about the separation of accounts within

IN. IN’s annual accounts contain a total account for the company. This consolidated account is
further separated into eight accounts, one for each type of activities/schemes (for example loans
and funding projects). As a consequence, there is also a separate account for visitnorway.com.
However, following a preliminary analysis, it seems to the Authority that neither the visitnorway.
com account nor other account of IN differentiate the figures related to the provision of web
infrastructure and related services.

(90) On the basis of the above, the Authority notes that the Norwegian authorities have not, at this

stage of the procedure, provided sufficient evidence to demonstrate that IN implements separate
accounts for its economic activities, thereby avoiding possible cross-subsidisation.

1.1.3.2 Profits foregone through the non-profit orientation of IN

1) Any business owner or investor will normally require a return on its investment in a commercial

undertaking. Such a requirement represents a normal and expected business cost for the
undertaking. The Authority has already stated in its Manufacturing Guidelines that: “/i]f'a public
enterprise has an inadequate rate of return, the EFTA Surveillance Authority could consider that
this situation contains elements of aid, which should be analysed with respect to Article 61. In
these circumstances, the public enterprise is effectively getting its capital cheaper than the market
rate, i.e. equivalent to a subsidy”.(>') No state resources are involved only where a full-cost
prices policy is adopted, so as to cover the total costs (variable and fixed costs) plus a mark-up to
remunerate equity capital.(*?)

(92) In the case at hand, the Authority currently has doubts as to whether IN obtains profits - sufficient

to generate a reasonable return on the investment - from its services to the RTBs and the DMOs.

(93) The 2013 Budget letter states that if IN provides commercial services, it should act in line with the

market conditions. This would imply, inter alia, requiring a reasonable profit margin. In the same
line, according to the information provided to the Authority, in the framework of the partnership
agreements with the RTBs and the DMOs, IN foresees obtaining a profit of between 5 and 7%.
However, at the time being it is not clear to the Authority if IN is taking into account all relevant
costs (including all the investment costs - not only operating costs - plus an appropriate share of

*

*)
*)
N

™

See, for example, the Authority’s Decision No 142/03/COL Regarding Reorganisation and Transfer of Public Funds to the
Work Research Institute (OJ C 248, 16.10.2003, p. 6); Decision No 343/09/COL on the property transactions engaged in by the
Municipality of Time concerning property numbers 1/152, 1/301, 1/630, 4/165, 2/70, 2/32 (OJ L 123, 12.5.2011, p.72), and Decision
No 174/13/COL Concerning the financing of municipal waste collectors (OJ C 263, 12.9.2013, p. 5).

See footnote 45.

AG Opinion, Case C-295/05, Asemfo [2007] ECR 1-2999, para. 116.

Section 7.4(2) of the Manufacturing Guidelines. Also see Section 1(2) of the Manufacturing Guidelines, which provides that “[t]Ais
Chapter firstly focuses on, the one hand, on the act referred to in point 1 of Annex XV to the EEA Agreement, hereinafter referred
to as the Transparency Directive and, on the other hand, it develops the principle that where the State provides finances to a
company in circumstances that would not be applicable to an investor operating under normal market economy conditions, it does
this in contradiction to the market economy investor principle, and state aid is involved”. See the reference to the Manufacturing
Guidelines in footnote 47.

Joined Cases C-83/01 P and C-94/01P Chronopost SA v Commission [2003] ECR 1-6993.
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(96)

7

(98)

99)

(100)

1.2

(101)

1.3

(102)

the common costs) in calculating these margins. The Authority also has been given no information
as to what is the average profit margin that a private operator would request for this type of
investments. This is necessary for the purposes of determining whether a profit between 5 and 7%
is enough.

The Authority therefore has doubts, at this stage of the investigation, as to whether it can be
excluded that IN is benefiting from an advantage in the form of the general non-profit orientation
of its commercial activities.

Selectivity

Only IN could benefit from the alleged advantages described above. Private operators competing
with IN do not receive comparable possible advantages. Accordingly, the alleged advantages
under assessment in this section of the Decision represent selective measures, as they only concern
one particular undertaking.

Distortion of competition and effect on trade between Contracting Parties

According to the case-law of the Court of Justice, in order to assess whether a measure is liable to
distort competition and liable to affect trade between the Contracting Parties to the EEA Agreement,
a party in the position of the Authority “/i/s required, not to establish that such aid has a real
effect on trade between Member States and that competition is actually being distorted, but only to
examine whether that aid is liable to affect such trade and distort competition”.(**) The mere fact
that aid strengthens an undertaking’s position compared to that of other undertakings competing
in intra-EEA trade is enough to conclude that the measure is liable to distort competition and to
affect trade between the Contracting Parties to the EEA Agreement.(34)

The Authority considers that IN’s shareholders should require it to generate a profit from its
economic activities. Therefore, if the web infrastructure and related services were to be defined as
economic activities, by not requiring a reasonable profit, IN would be obtaining certain advantages
as compared to private operators active in the same market (such as the Complainant). The same
can be said regarding the risk of cross-subsidisation, since IN could be funding its commercial
activities with the funds intended for its non-economic activities.

The Authority also notes that the measures concerned, and the consequent advantage for IN, could
create an obstacle for companies from the EEA wishing to offer their services in Norway and
therefore trade between the Contracting Parties to the EEA Agreement is liable to be affected.(*”)

Finally, the Authority underlines that the clients of the private operators competing with IN are
private tourism entities as well as the RTBs and the DMOs. If the measures at issue in the present
Decision allow IN to provide cheaper services to the RTBs and the DMOs and, as a consequence,
they move to visitnorway.com, it seems to the Authority that an important part of the market could
be excluded from fair competition. Accordingly the measures are liable to distort competition and
affect trade.

The Authority therefore concludes at the current stage of the procedure that the measures at issue
are liable to affect trade and distort competition between undertakings within the EEA.

Preliminary conclusion

For the reasons set out above, and on the basis of the information available, the Authority has
doubts as to whether it can be excluded that the measures at issue in the present section constitute
state aid within the meaning of Article 61(1) of the EEA Agreement.

Possible state aid in favour of the RTBs and the DMOs

The existence of possible state aid in favour of the RTBs and the DMOs will depend on the
conclusions reached by the Authority regarding the alleged state aid measures in favour of IN.

(3% Case C-372/97 Italy v Commission [2004] ECR 1-3679, para. 44.

(%) Case 730/79 Philip Morris Holland BV v Commission [1980] ECR 2671, paras. 11-12 and Joined Cases E-5/04, E-6/04, E-7/04
Fesil ASA and Finnfjord Smelteverk AS v EFTA Surveillance Authority [2005] EFTA Ct. Rep. 117, para. 94.

(%) Case T-301/02 AEM v Commission [2009] ECR 11-01757, paras. 104 and 105.
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(103)

(104)

(105)

(106)

(107)

(108)

(109)

(111)

The Authority’s assessment in this respect will depend on the conclusion which it reaches on
the alleged foregoing of profits by IN (see paragraphs (91) to (94), above). If IN were to charge,
for the services provided to its clients (exclusively the RTBs and the DMOs), a price sufficient
to generate adequate profits, the existence of aid in favour of the RTBs and the DMOs would be
excluded. On the contrary, if the prices are not sufficient to cover the costs, the Authority considers
that, in this specific case, those companies might in turn be beneficiaries of state aid.

Taking into account that, at this stage of the procedure, the Authority has doubts as to whether the
existence of a state aid measure by means of profit foregoing can be excluded, the Authority will
therefore also assess, on a preliminary basis, the question of possible aid in favour of the RTBs and
the DMOs.

Presence of state resources and imputability

It is established case-law that a measure is financed through state resources if it results in a burden
on the budget of a public undertaking, provided that the measure is imputable to the state.(*®) The
concept of state aid covers all the financial means by which the public authorities may actually
support undertakings.(*”)

On this basis, the Authority considers that offering services at prices lower than the price
prevailing on the market, without recovering their total costs, implies a loss of revenue equivalent
to a consumption of state resources. The Authority has doubts whether all costs (operating and
investments costs) are taken into account while setting the final price for RTBs and DMOs.

Furthermore, the Authority takes the preliminary view that the measure is imputable to the
Norwegian authorities.(*®) The Authority notes that there is a close relationship between the State
and IN. IN is normally used as an instrument to grant aid measures. Furthermore, IN is fully
owned by public bodies, controlled by them and instructed by the Norwegian authorities.

The measure contains an “advantage”

It is established case-law that a state intervention favours an undertaking if it provides the
undertaking with an economic advantage which it would not have obtained under normal market
conditions.(*?) This will be the case if the RTBs and the DMOs are being offered services below
their real cost, without IN obtaining a sufficient return on its investment costs.

The fact that the RTBs and the DMOs are part of the national tourism structure (see paragraph
(11), above) does not alter this conclusion. The Authority notes in particular that the shareholders
of the RTBs and DMOs are not only public entities, but also private companies. Accordingly, it
does not seem possible to qualify the measure as a mere cooperation amongst public entities.

Selectivity

According to the available information, IN only provides web infrastructure and related services
to the RTBs and the DMOs (see paragraph (49), above). The Authority therefore takes the view
that the measure is at least selective de facto.

Distortion of competition and effect on trade between Contracting Parties

It is established case-law that a measure distorts or threatens to distort competition in a way that
affects trade between Contracting Parties if it strengthens the position of the recipient compared
to other companies(®’) and if the recipient is active in a sector in which trade between Contracting
Parties takes place.(®!)

(%%) Case C-482/99 France v Commission (Stardust) [2002] ECR 1-4397, para. 52.

(*7) Case C-677/11 Doux Elevage, not yet published, para. 34, Case T-139/09 France v Commission, not yet published, para. 36.

(°®) For listing of the relevant indicators of imputability, the Authority refers to Case C-482/99 France v Commission (Stardust Marine)
[2002] ECR 1-4397, paras. 55-56.

() Case E-17/10 and E-6/11 Liechtenstein and VIM Fundmanagement v EFTA Surveillance Authority, para. 50, and the case-law cited
therein; Case C-301/87 France v Commission [1990] ECR 1-307, para. 41; Case 30/59 De Gezamenlijke Steenkolenmijnen v High
Authority of the European Coal and Steel Community [1961] ECR 50, para. 19; Case C-241/94 France v Commission (Kimberly
Clark) [1996] ECR 1-4551, para. 34; and Case T-109/01 Fleuren Compost [2004] ECR 1I-132, para. 53.

(%) Case 730/79 Philip Morris Holland BV v Commission [1980] ECR, 2671, para. 11.

(6I

-

Case 102/87 France v Commission (SEB) [1988] ECR 4067; Case C-310/99 Italian Republic v Commission [2002] ECR 1-289,

para. 85; Case C-280/00 Altmark Trans GmbH and Regierungsprdasidium Magdeburg v Nahverkehrsgesellschaft Altmark GmbH
(Altmark) [2003] ECR 1-7747, para. 77; and Case T-55/99, Confederaciéon Espaiiola de Transporte de Mercancias (CETM) v
Commission [2000] ECR I1-3207, para. 86.
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(112)

(113)

1.4

(114)

(115)

(116)

(117)

(118)

(119)

(120)

According to the available information, the Authority considers, on a preliminary basis, that the
RTBs and the DMOs are carrying out some economic activities, since they are marketing, booking
and selling tourism products in competition with private companies from other parts of the EEA,
inter alia tour-operators (see also paragraphs (14) and (15), above). As a consequence, if they are
obtaining services at prices below the real value of the services, this will strengthen their position
in the market to the detriment of their competitors (i.e. other destination and travel agencies).

The Authority takes the view that the fact that the RTBs and the DMOs are mainly regional
or local operators is not decisive, and does not exclude the conclusion that the measure would
be liable to affect trade between the contracting parties. According to settled case-law, intra-
state trade is liable to be affected when undertakings established in a Contracting Party have
less chance of providing their services in another Contracting Party (in the case at hand, in
Norway).(%?)

Preliminary conclusion

Based on the foregoing, the Authority has doubts as to whether it can be excluded that the measure
at stake constitutes state aid within the meaning of Article 61(1) of the EEA Agreement.

Existing aid or new aid

The Norwegian authorities have submitted that in the event that the measures at issue in the present
Decision were to be classified as state aid, they should be defined as existing aid. Following a
preliminary analysis, and for the reasons set out below, the Authority considers at this stage of the
procedure that if the measures at issue were to be classified as state aid, they would also be defined
as new aid.

Article 1(b)(i) of Part II of Protocol 3 provides that “existing aid” is to mean: “all aid which
existed prior to the entry into force of the EEA Agreement in the respective EFTA States, that is to
say, aid schemes and individual aid which were put into effect before, and are still applicable after,
the entry into force of the EEA Agreement”.

In its judgment in Case E-14/10,(%%) the EFTA Court stated that:

“Whether the aid granted [...] constitutes existing aid”[...] depends upon the interpretation of the
provisions of Protocol 3 SCA [...]

[...] to qualify as an “existing aid measure” under the EEA State aid rules, it must be part of an
aid scheme that was put into effect before the entry into force of the EEA Agreement”

It follows that the definition of public measures as existing aid requires the existence of a previous
aid scheme covering the activities of the public body under evaluation.

The Authority considers, at this point in time, that the measure at hand is not related to any of the
schemes in force used by IN to grant state aid (see paragraph (9), above). The present Decision
does not assess whether one of the schemes used by IN has been modified in substance, as required
by the case-law to identify a new aid.(**) Rather, the Authority takes the view that the case at hand
relates to the entrance of IN on the market of web infrastructure and related services — which the
Authority considers, at this stage of the procedure, to fall outside the mandate received by IN to
promote business or to promote Norway as a tourism destination. The objective of this Decision is
to assess IN’s behaviour when it acts as an undertaking in the relevant market, if this qualification
is confirmed during the formal procedure (see paragraphs (74) to (82), above).

The Authority understanding at this point in time is that the legal basis for IN’s entrance into a
new market, offering economic services, is the 2013 Budget letter. The 2013 Budget letter allows

(°?) Case T-301/02 AEM v Commission, [2009] ECR 11-01757, para. 103.

(%) E-14/10 — Konkurrenten.no AS v EFTA Surveillance Authority, EFTA Ct. Rep [2011] p. 266.

(%) 1t follows from Article 1(c) to the same Protocol that alterations to existing aid schemes constitute new aid. The case-law has also
confirmed that measures to alter aid must be regarded as new aid. See Case 91/83 and 127/83 Heineken Brouwerijen [1984] ECR
3435, paras. 17 and 18, and Case C-44/93 Namur-Les Assurances du Crédit SA v Office Nationale du Ducroire [1994] ECR 1-3829,
para. 13.
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IN, for the first time,(°®) to provide services in the tourism market in competition with private
operators. Moreover, it allows IN to enter into economic activities, outside its general mandate to
promote businesses in Norway, irrespective of whether this qualifies as a non-economic activity
or a SGEIL

(121)  The Norwegian authorities have argued that IN’s system of financing has not been substantially

modified after the entrance into force of the EEA Agreement in the country. They take the view
that if IN is obtaining state aid, the measure qualifies as existing aid.(*®)

(122)  However, the Authority recalls that the financing system in force before 1994 relates to IN’s core

activities, and not to the provision of economic activities. In particular, the Act on IN establishes
that: “The company’s resources may be used for: 1. Financing, hereunder subsidies, loans,
guarantees and equity capital arrangements, 2. Advising and competence enhancing measures,
3. Network and infrastructure, and 4. Marketing of Norwegian industry abroad”. No reference is
made to the possible financing of economic activities. The 2013 Budget letter departs from this
system in stating that if IN provides services in competition with private operators it must apply
market prices.

(123)  As a consequence, the Authority takes the preliminary view that if the alleged state aid measures

(i.e. the absence of separate accounts between economic and non-economic activities and the
forgoing of profit) are demonstrated, the measures should be defined as new state aid measures.

(124)  Concerning the alleged aid in favour of the RTBs and the DMOs, the Authority takes the

preliminary view that if it is demonstrated during the formal state aid procedure that they are
receiving services at a price below their real cost, the measure should likewise be considered to
be new aid. The provision of these new services also finds its origin in the 2013 Budget letter —
which, as described above, allows IN, for the first time, to provide services in competition with
private operators, and to depart from the scope of its general task of businesses promotion.

(125)  Finally, at the time the measures at issue in the present Decision were put into effect, the market

for web infrastructure and related services was open to competition. As a consequence, Article
1(b)(v) of Part II of Protocol 3 is not applicable.(*7)

(126)  In conclusion, the Authority considers, on a preliminary basis, that in the event that the measures

under the scope of this Decision are finally classified as aid, they should be classified as new aid.

Procedural requirements

(127)  Insofar as the measures at issue in the present Decision may constitute state aid within the meaning

of Article 61 of the EEA Agreement, and that these measures constitute “new aid” within the
meaning of Article 1(c) of Part II of Protocol 3, the Norwegian authorities should have notified the
aid before putting it into effect, pursuant to Article 1(3) of Part I of Protocol 3.

(128) It should be recalled that any new aid which is unlawfully implemented and which is finally

not declared compatible with the functioning of the EEA Agreement is subject to recovery in
accordance with Article 14 of Part II of Protocol 3.

)

(%)

‘N

The Authority notes that in White Paper no. 14 of 2003-2004 on the IN Act it is clearly stated that IN should “nrot offer products in
competition with the private market” (In Norwegian: “Ot.prp. nr. 14 (2003-2004) om Lov om Innovasjon Norge”). Therefore, the
Authority’s current understanding is that, before 2013 and the adoption of the 2013 Budget letter, IN was not authorised to provide
economic services in the tourism sector. In that regard, reference is made to Proposition No. 51 to the Norwegian Parliament,
entitled “measures for an innovative and business development” (St.prp.no. 51 (2002-2003, in Norwegian: “Virkemidler for et
innovativt og nyskapende nceringsliv’), which states (in relation to the former entity NTC) that “services paid by the user should,
however, not be offered in areas where there is a well-developed offer from private consultants or where these services come into
conflict with the priority areas of this new unit (i.e. IN)”. The original text reads: “Brukerbetalte tjenester ikke bor tilbys pa omrdder
hvor det eksisterer et godt utviklet tilbud fra private aktorer”. St.prp. no. 51 (2002-2003), p. 37, first column.

The Norwegian authorities underline that “/t/he system of financing IN and its predecessors has been more or less the same since
the entry into force of the EEA Agreement in 1994. The changes made are not of a nature turning the existing financing system into
new aid”. IN’s letter dated 28 October 2013 (Event No 688213), p. 39.

Article 1(b)(v) of Part II of Protocol 3 reads as follows: Existing aid shall mean: “/ajid which is deemed to be an existing aid
because it can be established that at the time it was put into effect it did not constitute an aid, and subsequently became an aid
due to the evolution of the European Economic Area and without having been altered by the EFTA State. Where certain measures
become aid following the liberalisation of an activity by EEA law, such measures shall not be considered as existing aid after the
date fixed for liberalisation”.
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Compatibility of the aid

In principle, state aid as defined by Article 61(1) of the EEA Agreement is prohibited. However,
Article 61(3) of the EEA Agreement provides that certain types of aid can be declared compatible.

The Norwegian authorities have submitted that if the measures at issue in the present Decision
were to be considered to be state aid, they would be compatible with Article 61(3)(c) of the EEA
Agreement, as aid to promote tourism activities. However, at this point in time the Norwegian
authorities have not provided sufficient evidence to support this statement.

Since at the present time there are no Guidelines on state aid to promote the tourism sector, the
compatibility assessment will be carried out by way of direct reference to Article 61(3)(c) of the
EEA Agreement.

In assessing whether an aid measure can be said to be compatible with the EEA Agreement, the
Authority balances the positive impact of the aid measure in reaching an objective of common
interest against its potentially negative side effects by distortion of trade and competition. The
assessment is based on the following steps:

o Is the aid measure aimed at a well-defined objective of common interest (e.g. growth,
employment, cohesion, environment, etc.)?

e s the aid well designed to deliver the objectives of common interest, i.e. does the proposed aid
address the market failure or another objective?

Is state aid an appropriate instrument?
Is there an incentive effect, i.e. does the aid change the behaviour of the firms?

Is the aid measure proportional, i.e. could the same change in behaviour be obtained with less
aid?

e Are the distortions of competition and effect on trade limited, so that the overall balance is
positive?

The information provided by the Norwegian authorities to the Authority during its preliminary
examination of the measures at issue does not enable the Authority to make a definitive assessment
of this question. The Norwegian authorities are accordingly invited to provide additional
information on this matter. The Authority recalls that according to established case-law the burden
of proof of the compatibility of state aid measures rests on the State concerned, which must show
that the conditions for the derogation from Article 61(1) of the EEA Agreement are satisfied.(®)

However, on a preliminary basis, the Authority notes that in order for the measure to be declared
compatible a market failure regarding the web infrastructure and related services must be
demonstrated. The mere fact that there are private operators providing these services suggests that
there is no market failure and therefore no need for aid.

Furthermore, the balancing test for a measure of state aid, as described above, also requires the
aid to be proportional and limited to the smallest possible amount. However, taking into
account the nature of the measures, which cannot be described as transparent aid,(®?) it will be
difficult to calculate the intensity of aid granted.

The Authority finally recalls that, by analogy with settled case-law,(’°) state aid incorporating
conditions which contravene other provisions of the EEA Agreement cannot be approved as

(°®) Case T-68/03 Olympiaki Aeroporia Ypiresies AE v Commission [2007] ECR 11-2911, para. 34.

(%) Transparent aid is defined in Article 5.1 of Regulation 651/2014, General Block Exemption Regulation, of 17 June 2014 declaring
certain categories of aid compatible with the internal market in application of Articles 107 and 108 of the Treaty (OJ L 187,
26.6.2014, p. 1, incorporated as point 1j into Annex XV of the EEA Agreement by Decision No 152/2014 of 27 June 2014) as “aid
in respect of which it is possible to calculate precisely the gross grant equivalent of the aid ex ante without any need to undertake
a risk assessment”.

(%) Case C-225/91 Matra v Commission [1993] ECR 1-3203, para. 41, and Case C-156/98 Germany v Commission [2000] 1-6857, para.
78 and case-law cited.



25.9.2014

EOS-tillegget til Den europeiske unions tidende

Nr. 53/21

(137)

(138)

(139)

(140)

(141)

(142)

(143)

(144)

(145)

compatible. On this issue the Authority notes that if the tie-in clauses referred to in paragraph
(41), above, exist and are imposed by IN, they might be contrary to Articles 53 or 54 of the EEA
Agreement. In this event, the measures could not be declared compatible aid.

In conclusion, the Authority considers, at this stage of the procedure, that it cannot be excluded
that the measure at issue in the present Decision may not comply with Article 61(3)(c) of the EEA
Agreement, and may have to be considered to be incompatible aid.

Conclusion

Based on the information submitted by the Norwegian authorities, at this stage of the procedure
the Authority cannot exclude the possibility that the measures at hand in this Decision constitute
state aid within the meaning of Article 61(1) of the EEA Agreement.

The Authority currently takes the view that if those measures entail state aid, they would constitute
“new aid”, which pursuant to Article 1(3) of Part I of Protocol 3 should have been notified to the
Authority prior to its implementation.

The Authority has also doubts as to whether these measures comply with Article 61(3) of the
EEA Agreement. The Authority, therefore, has doubts as to whether that the above measures are
compatible with the functioning of the EEA Agreement.

Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged
to open the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The
decision to open proceedings is without prejudice to the final Decision of the Authority, which
may conclude that the measures in question do not constitute state aid, are to be classified as
existing aid or are compatible with the functioning of the EEA Agreement.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in
Article 1(2) of Part I of Protocol 3, invites the Norwegian authorities to submit their comments
within one month of the date of receipt of this Decision.

In light of the foregoing considerations, the Authority requests the Norwegian authorities to
provide within one month of receipt of this Decision all documents, information and data needed
for the assessment of the nature and compatibility of the measure covered by this decision.

The Authority requests the Norwegian authorities to forward a copy of this Decision to the
potential aid recipients of the aid immediately.

The Authority reminds the Norwegian authorities that, according to Article 14 of PartII of
Protocol 3, any incompatible aid unlawfully granted to the beneficiaries will have to be
recovered, unless (exceptionally) this recovery would be contrary to a general principal of EEA
law.

HAS ADOPTED THIS DECISION:

Article 1

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the

possible aid measures implemented by the Norwegian authorities.

The possible aid measures are:

(i)
(ii)

the alleged foregoing of profit in favour of IN,

the alleged lack of accounting separation among and a clear cost allocation methodology regarding
IN’s economic and non economic activities and

(iii) the alleged aid granted through IN to the RTBs and the DMOs in form of prices not sufficient to

obtain a reasonable return on the investments.
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The measures falling within the scope of this Decision relate to IN’s activities in the market of web
infrastructure and related services within the tourism sector.

Article 2

The Norwegian authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their
comments on the opening of the formal investigation procedure by 18 August 2014.

Article 3

The Norwegian authorities are requested to provide by 18 August 2014, all documents, information and
data needed for the assessment of the compatibility of the aid measure.

Article 4
This Decision is addressed to the Kingdom of Norway.
Article 5

Only the English language version of this decision is authentic.

Decision made in Brussels, on 16 July 2014.

For the EFTA Surveillance Authority

Oda Helen Sletnes Helga Jonsdottir
President College Member
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EFTA-DOMSTOLEN

Segksmal anlagt 17. juli 2014 av EFTAs overvakningsorgan mot Island 2014/EQS/53/02
(Sak E-11/14)

Et seksmal mot Island ble 17. juli 2014 anlagt for EFTA-domstolen av EFTAs overvakningsorgan,
35, Rue Belliard, B-1040 Brussel, representert ved Markus Schneider og Janne Tysnes Kaasin.

EFTAs overvakningsorgan har nedlagt pastand om at EFTA-domstolen skal

1. erklaere at ved a unnlate & innfore og/eller straks melde til EFTAs overvékningsorgan de nedvendige
tiltak for & gjennomfore rettsakten omhandlet i nr. 2 i1 vedlegg XII til avtalen om Det europeiske
okonomiske samarbeidsomrade (europaparlaments- og radsdirektiv 2011/7/EU av 16. februar 2011
om bekjempelse av forsinket betaling ved handelstransaksjoner), tilpasset til E@S-avtalen gjennom
avtalens protokoll 1, har Island unnlatt & oppfylle sine forpliktelser etter artikkel 12 i rettsakten og
E@S-avtalens artikkel 7,

2. palegge Island a betale sakens omkostninger.
Rettslig og faktisk bakgrunn og anforsler framsatt til stotte for pastanden:

— Saken gjelder Islands manglende oppfyllelse innen 18. februar 2014 av en grunngitt uttalelse avgitt
av EFTAs overvékningsorgan 18. desember 2013 om statens manglende gjennomfoering i nasjonal rett
av europaparlaments- og radsdirektiv 2011/7/EU av 16. februar 2011 om bekjempelse av forsinket
betaling ved handelstransaksjoner (rettsakten), omhandlet i nr. 2 i vedlegg XII til avtalen om Det
europeiske okonomiske samarbeidsomrade, tilpasset til EQJS-avtalen gjennom avtalens protokoll 1.

— EFTAs overvéakningsorgan anferer at Island har unnlatt & oppfylle sine forpliktelser etter artikkel 12
i rettsakten og E@S-avtalens artikkel 7, ved & unnlate innen den fastsatte tidsfrist a innfere og/eller
melde til EFTAs overvakningsorgan de nedvendige tiltak for & gjennomfere rettsakten.

Sgksmal anlagt 17. juli 2014 av EFTAs overvakningsorgan mot Island 2014/EQS/53/03
(Sak E-12/14)

Et soksmél mot Island ble 17. juli 2014 anlagt for EFTA-domstolen av EFTAs overvékningsorgan, 35, Rue
Belliard, B-1040 Brussel, representert ved Markus Schneider og Catherine Howdle.

EFTAs overvékningsorgan har nedlagt pastand om at EFTA-domstolen skal

1. erklere at ved a unnlate innen den fastsatte tidsfrist & innfore og/eller straks melde til EFTAs
overvakningsorgan de nedvendige tiltak for & gjennomfere rettsakten omhandlet i nr. 6 i kapittel IV
i vedlegg II til avtalen om Det europeiske ekonomiske samarbeidsomrade (europaparlaments- og
radsdirektiv 2009/125/EF av 21. oktober 2009 om fastsettelse av en ramme for a fastsette krav til
miljevennlig utforming av energitilknyttede produkter), tilpasset til E@S-avtalen gjennom avtalens
protokoll 1, har Island unnlatt a oppfylle sine forpliktelser etter rettsakten og E@S-avtalens artikkel 7,

2. palegge Island a betale sakens omkostninger.
Rettslig og faktisk bakgrunn og anforsler framsatt til stotte for pdastanden:

— Saken gjelder Islands manglende oppfyllelse innen 3. september 2013 av en grunngitt uttalelse avgitt
av EFTAs overvakningsorgan 3. juli 2013 om statens manglende gjennomfering i nasjonal rett av
europaparlaments- og radsdirektiv 2009/125/EF av 21. oktober 2009 om fastsettelse av en ramme for
a fastsette krav til miljovennlig utforming av energitilknyttede produkter (rettsakten), omhandlet i nr. 6
i kapittel IV i vedlegg II til avtalen om Det europeiske ekonomiske samarbeidsomrade, tilpasset til
E@S-avtalen gjennom avtalens protokoll 1.
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— EFTAs overvéakningsorgan anferer at Island har unnlatt & oppfylle sine forpliktelser etter artikkel 23
i rettsakten og E@S-avtalens artikkel 7, ved & unnlate innen den fastsatte tidsfrist a innfere og/eller
melde til EFTAs overvakningsorgan de nedvendige tiltak for & gjennomfore rettsakten.

Sgksmal anlagt 17. juli 2014 av EFTAs overvakningsorgan mot Island 2014/EQS/53/04
(Sak E-13/14)

Et soksmél mot Island ble 17. juli 2014 anlagt for EFTA-domstolen av EFTAs overvékningsorgan, 35, Rue
Belliard, B-1040 Brussel, representert ved Markus Schneider og Maria Moustakali.

EFTAs overvékningsorgan har nedlagt pastand om at EFTA-domstolen skal

1. erklere at ved a unnlate innen den fastsatte tidsfrist & innfore og/eller straks melde til EFTAs
overvakningsorgan alle de nedvendige tiltak for & gjennomfere rettsakten omhandlet i nr. 21c i
vedlegg XVIII til EQS-avtalen (radsdirektiv 2004/113/EF av 13. desember 2004 om gjennomfering
av prinsippet om lik handsaming av kvinner og menn nar det gjeld tilgang til og levering av varer
og tenester), tilpasset til E@S-avtalen gjennom avtalens protokoll 1 og E@S-komiteens beslutning
nr. 147/2009, har Island unnlatt a oppfylle sine forpliktelser etter rettsakten og E@S-avtalens artikkel 7,

2. palegge Island a betale sakens omkostninger.
Rettslig og faktisk bakgrunn og anforsler framsatt til stotte for pastanden:

— Saken gjelder Islands manglende oppfyllelse innen 26. august 2013 av en grunngitt uttalelse avgitt
av EFTAs overvakningsorgan 26. juni 2013 om statens manglende gjennomfering i nasjonal rett av
radsdirektiv 2004/113/EF av 13. desember 2004 om gjennomfoering av prinsippet om lik handsaming
av kvinner og menn nar det gjeld tilgang til og levering av varer og tenester (rettsakten), omhandlet
inr. 21c i vedlegg XVIII til avtalen om Det europeiske okonomiske samarbeidsomrade, tilpasset til
E@S-avtalen gjennom avtalens protokoll 1.

— EFTAs overvékningsorgan anferer at Island har unnlatt & oppfylle sine forpliktelser etter artikkel 17
i rettsakten og E@S-avtalens artikkel 7, ved & unnlate innen den fastsatte tidsfrist & innfore og/eller
melde til EFTAs overvékningsorgan de nedvendige tiltak for & gjennomfore rettsakten.

Seksmal anlagt 17. juli 2014 av EFTAs overvakningsorgan mot Island

(Sak E-14/14) 2014/EQS/53/05

Et soksmal mot Island ble 17. juli 2014 anlagt for EFTA-domstolen av EFTAs overvakningsorgan, 35, Rue
Belliard, B-1040 Brussel, representert ved Markus Schneider og Janne Tysnes Kaasin.

EFTAs overvakningsorgan har nedlagt pastand om at EFTA-domstolen skal

1. erklere at ved & unnlate innen den fastsatte tidsfrist & innfore og/eller straks melde til EFTAs
overvakningsorgan de nedvendige tiltak for & gjennomfere rettsakten omhandlet i nr. 1a i kapittel
XXIIT i vedlegg II til avtalen om Det europeiske ekonomiske samarbeidsomréde (europaparlaments-
og radsdirektiv 2009/48/EF av 18. juni 2009 om sikkerhetskrav til leketoy), tilpasset til EQS-avtalen
gjennom avtalens protokoll 1 og EQS-komiteens beslutning nr. 127/2012, har Island unnlatt & oppfylle
sine forpliktelser etter rettsakten og E@S-avtalens artikkel 7,

2. palegge Island a betale sakens omkostninger.
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Rettslig og faktisk bakgrunn og anforsler framsatt til stotte for pastanden:

— Saken gjelder Islands manglende oppfyllelse innen 5. mai 2014 av en grunngitt uttalelse avgitt av
EFTAs overvakningsorgan 5. mars 2014 om statens manglende gjennomfering i nasjonal rett av
europaparlaments- og radsdirektiv 2009/48/EF av 18. juni 2009 om sikkerhetskrav til leketoy
(rettsakten), omhandlet i nr. 1a i kapittel XXIII i vedlegg II til avtalen om Det europeiske ekonomiske
samarbeidsomréde, tilpasset til EQS-avtalen gjennom avtalens protokoll 1.

— EFTAs overvéakningsorgan anferer at Island har unnlatt a oppfylle sine forpliktelser etter artikkel 54
i rettsakten og E@S-avtalens artikkel 7, ved a unnlate innen den fastsatte tidsfrist & innfore og/eller
melde til EFTAs overvakningsorgan de nedvendige tiltak for & gjennomfore rettsakten.

Seksmal anlagt 18. juli 2014 av EFTAs overvakningsorgan mot Island 2014/EQS/53/06
(Sak E-15/14)

Et soksmél mot Island ble 18. juli 2014 anlagt for EFTA-domstolen av EFTAs overvékningsorgan, 35, Rue
Belliard, B-1040 Brussel, representert ved Markus Schneider og Janne Tysnes Kaasin.

EFTAs overvakningsorgan har nedlagt pastand om at EFTA-domstolen skal

1. erklare at Island har unnlatt & oppfylle sine forpliktelser etter EQS-avtalens artikkel 7 ved a unnlate
innen den fastsatte tidsfrist & innfore de nedvendige tiltak for a gjore til del av nasjonal rett rettsakten
omhandlet i nr. 4d i kapittel XI i vedlegg II til avtalen,

europaparlaments- og radsforordning (EU) nr. 1007/2011 av 27. september 2011 om tekstilfibernavn
og tilknyttet etikettering og merking av fibersammensetningen i tekstilprodukter samt om oppheving
av radsdirektiv 73/44/EQF og europaparlaments- og radsdirektiv 96/73/EF og 2008/121/EF,

som endret ved

delegert kommisjonsforordning (EU) nr. 286/2012 av 27. januar 2012 om endring, for oppfering av et
nytt tekstilfibernavn, av vedlegg I og, for tilpasning til den tekniske utvikling, av vedlegg VIII og IX til
europaparlaments- og radsforordning (EU) nr. 1007/2011 om tekstilfibernavn og tilknyttet etikettering
og merking av fibersammensetningen i tekstilprodukter,

tilpasset til E@S-avtalen gjennom avtalens protokoll 1,
2. palegge Island a betale sakens omkostninger.
Rettslig og faktisk bakgrunn og anforsler framsatt til stotte for pdstanden:

— Saken gjelder Islands manglende oppfyllelse innenfor de fastsatte tidsfrister, av to grunngitte
uttalelser avgitt av EFTAs overvakningsorgan om statens manglende gjennomfering i nasjonal rett av
europaparlaments- og radsforordning (EU) nr. 1007/2011 av 27. september 2011 om tekstilfibernavn
og tilknyttet etikettering og merking av fibersammensetningen i tekstilprodukter samt om oppheving
av radsdirektiv 73/44/EQF og europaparlaments- og radsdirektiv 96/73/EF og 2008/121/EF, og statens
unnlatelse av a gjore til del av nasjonal rett delegert kommisjonsforordning (EU) nr. 286/2012 av 27.
januar 2012 om endring, for oppfering av et nytt tekstilfibernavn, av vedlegg I og, for tilpasning til den
tekniske utvikling, av vedlegg VIII og IX til europaparlaments- og radsforordning (EU) nr. 1007/2011
om tekstilfibernavn og tilknyttet etikettering og merking av fibersammensetningen i tekstilprodukter
(rettsaktene), begge omhandlet i nr. 4d i kapittel XI i vedlegg II til avtalen om Det europeiske
okonomiske samarbeidsomrade, tilpasset til E®S-avtalen gjennom avtalens protokoll 1.

— EFTAs overvékningsorgan anferer at Island har unnlatt a oppfylle sine forpliktelser etter EQS-avtalens
artikkel 7, ved & unnlate innen den fastsatte tidsfrist 4 innfore de nedvendige tiltak for & gjennomfore
rettsaktene i nasjonal rett.
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Seksmal anlagt 25. juli 2014 av EFTAs overvakningsorgan mot 2014/EQS/53/07
Fyrstedgmmet Liechtenstein

(Sak E-17/14)

Et seksmal mot Fyrstedemmet Liechtenstein ble 25. juli 2014 anlagt for EFTA-domstolen av EFTAs
overvakningsorgan, 35, Rue Belliard, B-1040 Brussel, representert ved Xavier Lewis og Janne Tysnes
Kaasin.

EFTAs overvakningsorgan har nedlagt pastand om at EFTA-domstolen skal

1. erklare at ved a opprettholde nasjonale regler, som artikkel 63 i helseloven og overgangsbestemmelsen
i loven om oppheving av helseloven, herunder i den forbindelse anvendelsen av artikkel 63 nr. 2 i
helseloven, som krever at en godkjent ”Dentist” i utevelsen av sitt yrke ma vare underlagt en fullt
kvalifisert tannleges direkte tilsyn, instruksjoner og ansvar, har Fyrstedemmet Liechtenstein unnlatt &
oppfylle sine forpliktelser som folger av EQS-avtalens artikkel 31,

2. palegge Fyrstedemmet Liechtenstein & betale sakens omkostninger.
Rettslig og faktisk bakgrunn og anforsler framsatt til stotte for pastanden:

— T artikkel 63 i Liechtensteins helselov fastsettes det at en “Dentist” kan uteve sitt yrke bare under en
fullt kvalifisert tannleges (”Zahnarzt”) direkte tilsyn, instruksjoner og ansvar.

— I henhold til etableringsretten, som er garantert i E@QS-avtalens artikkel 31, skal det ikke vere noen
restriksjoner pa etableringsadgangen, herunder retten til & starte og drive virksomhet som selvstendig
neringsdrivende.

— EFTAs overvékingsorgan anforer at Liechtenstein har unnlatt & oppfylle sine forpliktelser etter EQS-
avtalens artikkel 31. Overvéakingsorganet mener at artikkel 63 i helseloven og overgangsbestemmelsene
i loven om oppheving av helseloven, herunder i den forbindelse anvendelsen av artikkel 63 nr. 2 i
helseloven, utgjer en restriksjon etter E@S-avtalens artikkel 31.

— Liechtensteins regjering hevder at malet med artikkel 63 1 helseloven er & sikre vern av folkehelsen.

— EFTAs overvéakingsorgan mener at det at en fullt kvalifisert ”Dentist” som ensker a uteve sitt yrke i
samsvar med oppnadd vitnemal, ma vere ansatt av en tannlege i Liectenstein, gar utover det som er

nedvendig for & oppna vern av folkehelsen.
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EU-ORGANER

KOMMISJONEN

Forhandsmelding om en foretakssammenslutning 2014/EQS/53/08
(Sak M.7330 — Mitsubishi Heavy Industries/Siemens/Metal Technologies JV)

1.  Kommisjonen mottok 15. september 2014 melding i henhold til artikkel 4 i rddsforordning (EF)
nr. 139/2004(') om en planlagt foretakssammenslutning der det japanske foretaket Mitsubishi
Heavy Industries, Ltd. ("MHI”) og det tyske foretaket Siemens Aktiengesellschaft (’Siemens”) har
til hensikt & skape, i henhold til fusjonsforordningens artikkel 3 nr. 4, et selvstendig fungerende
fellesforetak innen sektor for bygging av metallfabrikker.

2. De berorte foretakene har virksomhet pa folgende omrader:

— MHI: framstilling og salg av et bredt spekter av tunge maskiner og bygging av metallfabrikker,
der foretaket har virksomhet gjennom Mitsubishi-Hitachi Metals Machinery Inc.

— Siemens: framstilling og salg av ulike produkter innen energi-, helse-, infrastruktur- og
industrisektorer, herunder bygging av metallfabrikker, der foretaket har virksomhet gjennom sin
forretningsenhet Siemens VAI Metals Technologies.

— Fellesforetaket: bygging av metallfabrikker.

3. Etter en forelopig undersekelse finner Kommisjonen at den meldte foretakssammenslutningen kan
komme inn under virkeomradet for fusjonsforordningen. Det er imidlertid ikke gjort endelig vedtak
pé dette punkt.

4. Kommisjonen innbyr berert tredjemann til a framlegge eventuelle merknader til den planlagte
foretakssammenslutningen for Kommisjonen.

Merknadene ma vaere Kommisjonen i hende senest ti dager etter at dette ble offentliggjort i EUT
C 330 av 23.9.2014. Merknadene sendes til Kommisjonen, med referanse M.7330 — Mitsubishi
Heavy Industries/Siemens/Metal Technologies JV, per faks (+32 (0)2 296 43 01), per e-post (COMP-
MERGER-REGISTRY @ec.europa.eu) eller per post til folgende adresse:

European Commission
Directorate-General for Competition
Merger Registry

B-1049 Brussels

(") EUT L 24 av 29.1.2004, s. 1. ("Fusjonsforordningen™)
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Forhandsmelding om en foretakssammenslutning 2014/EQS/53/09
(Sak M.7372 - AXA/Hammerson/The Real Estate Portfolio)

Sak som kan bli behandlet etter forenklet framgangsmate

1.  Kommisjonen mottok 18. september 2014 melding i henhold til artikkel 4 i rddsforordning (EF)
nr. 139/2004(') om en planlagt foretakssammenslutning der det franske foretaket SCI Vendome
Commerces og det britiske foretaket Hammerson plc ("Hammerson”) ved kjop av aksjer i
fellesskap overtar kontroll i henhold til fusjonsforordningens artikkel 3 nr. 1 bokstav b) over en
eiendomsportefolje.

2. De berorte foretakene har virksomhet pa folgende omrader:

— SCI Vendéme Commerces: datterselskap av AXA France Insurance-foretakene. AXA er et
internasjonalt forsikringskonsern med virksomhet innen livs-, helse- og andre typer forsikring
samt innen investeringsforvaltning.

— Hammerson: virksomhet innen utvikling av forretningsbygg og utleie og drift av egne
forretningsbygg. Hammerson utvikler og eier kjopesentre og naringsparker, hovedsakelig i
Storbritannia, men ogsa i Frankrike.

— Eiendomsportefolje: portefoljen omfatter et kjopesenter og en boligenhet, i tillegg til
omkringliggende eiendommer i Bristol (Storbritannia), et parkeringshus péd flere etasjer og
omkringliggende land i sentrale deler av Bristol.

3. Etter en forelopig undersekelse finner Kommisjonen at den meldte foretakssammenslutningen
kan komme inn under virkeomradet for fusjonsforordningen. Det er imidlertid ikke gjort
endelig vedtak pa dette punkt. Det gjores oppmerksom pé at denne saken kan bli behandlet etter
framgangsmaten fastsatt i kommisjonskunngjeringen om forenklet framgangsmate for behandling
av visse foretakssammenslutninger etter rddsforordning (EF) nr. 139/2004.()

4. Kommisjonen innbyr berert tredjemann til a framlegge eventuelle merknader til den planlagte
foretakssammenslutningen for Kommisjonen.

Merknadene ma vare Kommisjonen i hende senest ti dager etter at dette ble offentliggjort i EUT
C 334 av 25.9.2014. Merknadene sendes til Kommisjonen, med referanse M.7372 — AXA/
Hammerson/The Real Estate Portfolio, per faks (+32 (0)2 296 43 01), per e-post (COMP-MERGER-
REGISTRY @ec.europa.eu) eller per post til folgende adresse:

European Commission
Directorate-General for Competition
Merger Registry

B-1049 Brussels

(") EUTL 24 av 29.1.2004, s. 1. ("Fusjonsforordningen™)
(®» EUT C 366 av 14.12.2013, s. 5.
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Forhandsmelding om en foretakssammenslutning 2014/EQS/53/10
(Sak M.7390 — OFI Infravia/GDF SUEZ/PensionDanmark/NGT)

Sak som kan bli behandlet etter forenklet framgangsmate

1.  Kommisjonen mottok 18. september 2014 melding i henhold til artikkel 4 i rddsforordning (EF)
nr. 139/2004(") om en planlagt foretakssammenslutning der foretakene GDF SUEZ S.A. ("GDF
SUEZ”, Frankrike), PensionDanmark Holding A/S (”PensionDanmark”, Danmark) og InfraVia
European Fund II ("InfraVia”, Frankrike), som er eid av OFI InfraVia S.A.S. ("OFI InfraVia”,
Frankrike) og i siste instans kontrollert av Macif-konsernet ("Macif”, Frankrike), ved kjop av
aksjer i fellesskap overtar kontroll i henhold til fusjonsforordningens artikkel 3 nr. 1 bokstav b)
over Noordgastransport B.V. ("NGT”, Nederland). NGT er i dag kontrollert av GDF SUEZ og
PensionDanmark i fellesskap.

2. De berorte foretakene har virksomhet pa felgende omréader:

— OFI InfraVia: virksomhet innen flere omrader for fondsforvaltning herunder transport, milje,
energi og sosial infrastruktur.

— GDF SUEZ: globalt energikonsern med virksomhet innen hele energiverdikjeden for elektrisitet
0g naturgass.

— PensionDanmark: et dansk arbeidsmarkedsrelatert livforsikringsaksjeselskap med ideelt formal.

— NGT: eier og forvalter av et undersjoisk transportsystem for naturgass i Nederland.

3. Etter en forelopig undersekelse finner Kommisjonen at den meldte foretakssammenslutningen
kan komme inn under virkeomradet for fusjonsforordningen. Det er imidlertid ikke gjort
endelig vedtak péa dette punkt. Det gjores oppmerksom pé at denne saken kan bli behandlet etter
framgangsmaten fastsatt i kommisjonskunngjeringen om forenklet framgangsmate for behandling
av visse foretakssammenslutninger etter radsforordning (EF) nr. 139/2004.(%)

4.  Kommisjonen innbyr berort tredjemann til & framlegge eventuelle merknader til den planlagte
foretakssammenslutningen for Kommisjonen.

Merknadene ma vaere Kommisjonen i hende senest ti dager etter at dette ble offentliggjort i EUT
C 338 av 27.9.2014. Merknadene sendes til Kommisjonen, med referanse M.7390 — OFI Infravia/
GDF SUEZ/PensionDanmark/NGT, per faks (+32 (0)2 296 43 01), per e-post (COMP-MERGER-
REGISTRY @ec.europa.eu) eller per post til folgende adresse:

European Commission
Directorate-General for Competition
Merger Registry

B-1049 Brussels

(") EUTL 24 av 29.1.2004, s. 1. ("Fusjonsforordningen™)
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Vedtak om a ikke gjgre innsigelse mot en meldt foretakssammenslutning 2014/E0S/53/11
(Sak M.7300 — COFCO/Noble Agri)

Kommisjonen vedtok 12. september 2014 a ikke gjore innsigelse mot ovennevnte meldte foretaks-
sammenslutning, og & erklere den forenlig med det felles marked. Vedtaket er gjort pa grunnlag av
artikkel 6 nr. 1 bokstav b) i rddsforordning (EF) nr. 139/2004("). Det foreligger i uavkortet tekst bare pa
engelsk, og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fés:

- pa Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjor det lettere & finne et bestemt vedtak, med mulighet
for & seke pa blant annet foretaksnavn, saksnummer, dato og saksomrade,

- i elektronisk form pa nettstedet EUR-Lex, under dokumentnummer 32014M7300. EUR-Lex gir
tilgang til EU-retten pa Internett (http://eur-lex.europa.eu/).

Vedtak om a ikke gjgre innsigelse mot en meldt foretakssammenslutning 2014/EQS/53/12
(Sak M.7303 — PTTGC/Vencorex)

Kommisjonen vedtok 29. juli 2014 & ikke gjore innsigelse mot ovennevnte meldte foretaks-
sammenslutning, og & erklere den forenlig med det felles marked. Vedtaket er gjort pa grunnlag av
artikkel 6 nr. 1 bokstav b) i rddsforordning (EF) nr. 139/2004("). Det foreligger i uavkortet tekst bare pa
engelsk, og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fas:

— pa Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjor det lettere a finne et bestemt vedtak, med mulighet
for & seke pa blant annet foretaksnavn, saksnummer, dato og saksomrade,

- i elektronisk form pa nettstedet EUR-Lex, under dokumentnummer 32014M7303. EUR-Lex gir
tilgang til EU-retten pé Internett (http://eur-lex.europa.eu/).
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Vedtak om a ikke gjgre innsigelse mot en meldt foretakssammenslutning 2014/E0QS/53/13
(Sak M.7334 — Oracle/MICROS)

Kommisjonen vedtok 29. august 2014 & ikke gjere innsigelse mot ovennevnte meldte foretaks-
sammenslutning, og & erklere den forenlig med det felles marked. Vedtaket er gjort pa grunnlag av
artikkel 6 nr. 1 bokstav b) i rddsforordning (EF) nr. 139/2004("). Det foreligger i uavkortet tekst bare pa
engelsk, og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fés:

- pa Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjor det lettere & finne et bestemt vedtak, med mulighet
for & seke pa blant annet foretaksnavn, saksnummer, dato og saksomrade,

- i elektronisk form pa nettstedet EUR-Lex, under dokumentnummer 32014M7334. EUR-Lex gir
tilgang til EU-retten pa Internett (http://eur-lex.europa.eu/).

Vedtak om 3 ikke gjgre innsigelse mot en meldt foretakssammenslutning 2014/EQS/53/14
(Sak M.7341 — MVD/Postcon/ADVO)

Kommisjonen vedtok 19. september 2014 & ikke gjore innsigelse mot ovennevnte meldte
foretakssammenslutning, og a erklere den forenlig med det felles marked. Vedtaket er gjort pa grunnlag
av artikkel 6 nr. 1 bokstav b) i rddsforordning (EF) nr. 139/2004("). Det foreligger i uavkortet tekst bare
pa tysk, og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fas:

- pa Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjor det lettere a finne et bestemt vedtak, med mulighet
for & seke pa blant annet foretaksnavn, saksnummer, dato og saksomrade,

- i elektronisk form pa nettstedet EUR-Lex, under dokumentnummer 32014M7341. EUR-Lex gir
tilgang til EU-retten pé Internett (http://eur-lex.europa.eu/).
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Vedtak om a ikke gjgre innsigelse mot en meldt foretakssammenslutning 2014/E0QS/53/15

(Sak M.7357 — Metal One/Mitsui & Co. Steel/Metal One Mitsui Bussan Resource
& Structural Steel Corporation)

Kommisjonen vedtok 16. september 2014 & ikke gjore innsigelse mot ovennevnte meldte foretaks-
sammenslutning, og 4 erklere den forenlig med det felles marked. Vedtaket er gjort pa grunnlag av
artikkel 6 nr. 1 bokstav b) i rddsforordning (EF) nr. 139/2004("). Det foreligger i uavkortet tekst bare pa
engelsk, og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fés:

- pa Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjor det lettere a finne et bestemt vedtak, med mulighet
for & seke pa blant annet foretaksnavn, saksnummer, dato og saksomrade,

- i elektronisk form pa nettstedet EUR-Lex, under dokumentnummer 32014M7357. EUR-Lex gir
tilgang til EU-retten pa Internett (http://eur-lex.europa.eu/).

Vedtak om 4 ikke gjore innsigelse mot en meldt foretakssammenslutning 2014/EQS/53/16
(Sak M.7361 — Kaindl/DB ML/CTE)

Kommisjonen vedtok 11. september 2014 & ikke gjore innsigelse mot ovennevnte meldte
foretakssammenslutning, og a erklere den forenlig med det felles marked. Vedtaket er gjort pa grunnlag
av artikkel 6 nr. 1 bokstav b) i rddsforordning (EF) nr. 139/2004("). Det foreligger i uavkortet tekst bare
pa tysk, og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fas:

- pa Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjor det lettere a finne et bestemt vedtak, med mulighet
for & seke pa blant annet foretaksnavn, saksnummer, dato og saksomrade,

- i elektronisk form pa nettstedet EUR-Lex, under dokumentnummer 32014M7361. EUR-Lex gir
tilgang til EU-retten pé Internett (http://eur-lex.europa.eu/).
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Vedtak om a ikke gjgre innsigelse mot en meldt foretakssammenslutning 2014/EQS/53/17
(Sak M.7386 — KKR/Riverstone/Trinity)

Kommisjonen vedtok 19. september 2014 a ikke gjore innsigelse mot ovennevnte meldte
foretakssammenslutning, og & erklare den forenlig med det felles marked. Vedtaket er gjort pa grunnlag
av artikkel 6 nr. 1 bokstav b) i rddsforordning (EF) nr. 139/2004("). Det foreligger i uavkortet tekst bare pa
engelsk, og vil bli offentliggjort etter at eventuelle forretningshemmeligheter er fjernet. Vedtaket kan fés:

- pa Europa-nettstedet for konkurransesaker (http://ec.europa.eu/competition/mergers/cases/). Dette
nettstedet inneholder ulike funksjoner som gjor det lettere a finne et bestemt vedtak, med mulighet
for & seke pa blant annet foretaksnavn, saksnummer, dato og saksomrade,

- i elektronisk form pa nettstedet EUR-Lex, under dokumentnummer 32014M7386. EUR-Lex gir
tilgang til EU-retten pa Internett (http://eur-lex.europa.eu/).

Vedtak om & avslutte formell gransking etter tilbaketrekking fra medlemsstatens side 2014/EQS/53/18
Statsstgtte — Spania
(Artikkel 107-109 i traktat om Den europeiske unions virkemate)

Kommisjonsmelding i henhold til artikkel 108 nr. 2 TEUV - Tilbakekalling av
forhandsmelding

Statsstgtte SA.34998 (2013/C) — LIP - Stette til Ford Espaiia

Kommisjonen har vedtatt & avslutte den formelle granskingen i henhold til artikkel 108 nr. 2 TEUV som
ble innledet 15. mai 2013 med hensyn til ovennevnte tiltak, ettersom Spania 17. juni 2014 trakk tilbake
meldingen.
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Statsstgtte — Polen 2014/EQS/53/19

Statsstgtte SA.35356 (2014/C) (tidl. 2013/NN og tidl. 2012/N) — Godtgjgring skyggetoll
Autostrada Wielkopolska S.A. — A2 motorvei

Innbydelse til 4 sende inn merknader i henhold til artikkel 108 nr. 2 TEUV

Kommisjonen har ved brev av 25. juni 2014 underrettet Polen om at den har besluttet & innlede gransking
i henhold til artikkel 108 nr. 2 i traktat om Den europeiske unions virkeméte (TEUV) med hensyn til
ovennevnte stotteordning.

Berorte parter kan sende sine merknader innen en méned etter at denne oppsummeringen og folgebrevet
ble offentliggjort (EUT C 328 av 20.9.2014, s. 12), til:

European Commission
Directorate-General for Competition
State Aid Registry

Rue de la Loi/Wetstraat, 200
B-1049 Brussel

BELGIA

Faks: +32 22961242
E-post: stateaidgreffe@ec.europa.cu

Merknadene vil bli oversendt til Polen. En berort part som ensker & fa sine merknader behandlet fortrolig,
kan sende inn en skriftlig, begrunnet anmodning om dette.
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Kommisjonsmelding innenfor rammene for gjennomfering av delegert 2014/EQS/53/20
kommisjonsforordning (EU) nr. 665/2013 av 3. mai 2013 om utfylling av
europaparlaments- og radsdirektiv 2010/30/EU med omsyn til energimerking
av stevsugarar og av kommisjonsforordning (EU) 666/2013 av 8. juli 2013 om
gjennomfering av europaparlaments- og radsdirektiv 2009/125/EF med omsyn
til krav til miljoevenleg utforming av stevsugarar

(Offentliggjoring av titler og referanser for harmoniserte standarder i henhold til Unionens
harmoneringsregelverk)

Opphersdato for antakelse
om samsvar med den

Standardens referanse og tittel L Referanse til den erstattede
1
ESO(") (samt referansedokument) Forste publisering i EUT standarden erstattede standarden
Note 1
Cenelec EN 60312-1:2013 20.8.2014

Stevsugere til husholdningsbruk — Del 1:
Terrstevsugere — Metoder til maling av
yteevne

IEC 60312-1:2010 (Modifisert)#IEC 60312-
1:2010/A1:2011 (Modifisert)

Denne standarden ma ferdigstilles slik at det tydelig framgér hvilke rettslige krav den skal omfatte. Avsnittene 5.9, 6.15, 621.2.3,6Z1.2.4, 6.Z1.2.5
0g 6.22.3 utgjer ikke en del av dette sitatet. I avsnittet 7.2.2.5 leses «A2 fint provestovy istedenfor «provestovy». I avsnittet 7.3.2 leses «innsats av
aluminiumy istedenfor «innsats av furutre eller tilsvarende tremateriale».

Cenelec

EN 60335-2-2:2010 20.8.2014
Sikkerhetskrav til elektriske
husholdningsapparater — Del 2-2: Spesielle
sikkerhetskrav til stovsugere og vannsugere
1EC 60335-2-2:2009

EN 60335-2-2:2010/A11:2012 20.8.2014 Note 3 1.2.2015

EN 60335-2-2:2010/A1:2013 20.8.2014 Note 3 20.12.2015
IEC 60335-2-2:2009/A1:2012

Denne standarden ma ferdigstilles slik at det tydelig framgar hvilke rettslige krav den skal omfatte.

Cenelec

EN 60335-2-69:2012 20.8.2014
Sikkerhetskrav til elektriske
husholdningsapparater — Del 2-69: Spesielle
sikkerhetskrav til stov- og vannsugere,
herunder motordrevne berster for
kommersielt bruk

IEC 60335-2-69:2012 (Modifisert)

Denne standarden ma ferdigstilles slik at det tydelig framgar hvilke rettslige krav den skal omfatte.

Cenelec

EN 60704-2-1:2001 20.8.2014
Provingskode for bestemmelse av luftbaren
akustisk stey avgitt fra husholdnings-,

og lignende elektriske apparater — Del 2:
Spesielle krav til stovsugere

IEC 60704-2-1:2000

Denne standarden ma ferdigstilles slik at det tydelig framgér hvilke rettslige krav den skal omfatte.

(") ESO (europeisk standardiseringsorgan):

CEN: Avenue Marnix 17, B-1000 Brussels, tIf. +32 2 550 08 11, faks +32 2 550 08 19 (http:/www.cen.cu)
CENELEC: Avenue Marnix 17, B-1000 Brussels, tlf. +32 2 519 68 71, faks +32 2 519 69 19 (http://www.CENELEC.eu)
ETSI: 650, route des Lucioles, F-06921 Sophia Antipolis, tIf. +33 4 92 94 42 00, faks +33 4 93 65 47 16 (http://www.etsi.eu)
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Note 1: Generelt vil opphersdatoen for antakelse om samsvar vere datoen for tilbaketrekking (“dow”) fastsatt av

det europeiske standardiseringsorgan, men brukere av disse standardene gjeres oppmerksom pa at det i
visse unntakstilfeller kan vaere en annen dato.

Note 2.1:  Den nye (eller endrede) standarden har samme omfang som den erstattede standarden. Pa den angitte

datoen oppherer den erstattede standarden a gi antakelse om samsvar med grunnleggende eller andre krav
i relevante deler av Unionens regelverk.

Note 2.2:  Den nye standarden har et videre omfang enn den erstattede standarden. P& den angitte datoen oppherer

den erstattede standarden a gi antakelse om samsvar med grunnleggende eller andre krav i Unionens
regelverk.

Note 2.3:  Den nye standarden har et snevrere omfang enn den erstattede standarden. Pa den angitte datoen oppherer

den (delvis) erstattede standarden a gi antakelse om samsvar med grunnleggende eller andre krav i
Unionens regelverk, for de produkter som omfattes av den nye standarden. Antakelse om samsvar med
grunnleggende eller andre krav i Unionens regelverk for produkter som fortsatt omfattes av den (delvis)
erstattede standarden, men som ikke omfattes av den nye standarden, er ikke berort.

Note 3: Nar det gjelder endringsblader, er referansestandarden EN CCCCC:YYY'Y samt dens eventuelle tidligere

endringsblader og et eventuelt nytt, angitt endringsblad. Den erstattede standarden (kolonne 3) bestar
derfor av EN CCCCC:YYYY og dens eventuelle tidligere endringsblader, men uten det nye, angitte
endringsbladet. Pa den angitte datoen oppherer den erstattede standarden & gi antakelse om samsvar med
grunnleggende eller andre krav i relevante deler av Unionens regelverk.

Merk:

Opplysninger om standardenes tilgjengelighet kan fas ved henvendelse enten til de europeiske standardiserings-
organene eller de nasjonale standardiseringsorganene som er oppfert pa en liste som er offentliggjort i Den
europeiske unions tidende i samsvar med artikkel 27 i forordning (EU) nr. 1025/2012(").

Standarder vedtas av de europeiske standardiseringsorganisasjonene pa engelsk (CEN og CENELEC publiserer
ogsé pa fransk og tysk). Deretter oversetter de nasjonale standardiseringsorganene titlene pa standardene til alle de
pakrevde sprakene i Det europeiske ekonomiske samarbeidsomréade. Europakommisjonen og EFTA-sekretariatet
patar seg intet ansvar for at titlene som er blitt framlagt for publisering i Den europeiske unions tidende og EQS-
tillegget til Den europeiske unions tidende, er korrekte.

Henvisninger til rettelser ... /AC:YYYY” offentliggjores bare som informasjon. En rettelse fjerner trykkfeil og
spréakfeil eller lignende feil fra teksten i en standard og kan dreie seg om en eller flere sprakutgaver (engelsk, fransk
og/eller tysk) av en standard som et europeisk standardiseringsorgan har vedtatt.

Offentliggjoring av referansene i Den europeiske unions tidende og EQS-tillegget til Den europeiske unions tidende
betyr ikke at standardene foreligger pa alle E@S-sprak.

Denne listen erstatter alle tidligere lister offentliggjort i Den europeiske unions tidende og E@S-tillegget til Den
europeiske unions tidende. Kommisjonen serger for ajourfering av listen.

Ytterligere opplysninger om harmoniserte standarder og andre europeiske standarder finnes pa Internett pa
adressen http://ec.europa.eu/enterprise/policies/european-standards/harmonised-standards/index_en.htm
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