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EFTA-STOFNANIR

EFTIRLITSSTOFNUN EFTA

Rannsokn Eftirlitsstofnunar EFTA 4 almennri vidskiptabankastarfsemi 2005/EES/40/01
og vioskiptatryggingum

Hinn 22. juni 2005 akvad Eftirlitsstofnun EFTA ad hefja rannsokn samkvamt 17. gr. II. kafla bokunar
4 vid samninginn um eftirlitsstofnun og domstdl (mal 57824 og 57825) & eftirtéldum atvinnugreinum:
almennri vidskiptabankastarfsemi og fyrirteekjatryggingum. Radgjafarnefndin hefur lyst yfir sampykki
sinu. Akvérdunin er birt { upplysingaskyni 4 vefsetri Eftirlitsstofnunar EFTA 4 sl68inni www.eftasurv.int.

Rannsokn Eftirlitsstofnunar EFTA 4 starfsemi raforkufyrirtakja 2005/EES/40/02

Hinn 22. juni 2005 akvad Eftirlitsstofnun EFTA a0 hefja rannsokn samkvaemt 17. gr. II. kafla bokunar 4 vid
samninginn um eftirlitsstofnun og domstol (mal 57828) a starfsemi raforkufyrirteekja. Radgjafarnefndin
hefur Iyst yfir sampykki sinu. Akvordunin er birt i upplysingaskyni a vefsetri Eftirlitsstofnunar EFTA 4
sl6oinni www.eftasurv.int.
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Auglyst eftir athugasemdum, i samrzemi vid 2. mgr. 1. gr. i L. hluta bokunar 3 vid 2005/EES/40/03
samninginn um eftirlitsstofnun og déomstol, um rikisadstoo i tengslum vio
Orkusj60 Noregs (malsnr. 57473 — 40ur malsnr. 47756)

Meo akvoroun 122/05/COL fra 18. mai 2005, sem er birt & upprunalegu tungumali naest & eftir agripi
pessu, hof Eftirlitsstofnun EFTA malsmedferd samkvamt 2. mgr. 1. gr. i I. hluta békunar 3 vid samning
milli EFTA-rikjanna um stofnun eftirlitsstofnunar og domstdls (samninginn um eftirlitsstofnun og
domstol). Norskum stjornvoldum hefur verid sent afrit af akvorduninni.

Eftirlitsstofnun EFTA veitir EFTA-rikjunum, adildarrikjum Evrépusambandsins og 6drum, sem hagsmuna
eiga a0 geeta, eins manadar frest fra birtingu pessarar auglysingar ad telja til ad leggja fram athugasemdir
vid aformada radstéfun og skal senda per 4 eftirfarandi postfang:

EFTA Surveillance Authority
35, Rue Belliard
B-1040 Brussel/Bruxelles

Athugasemdunum verdur komid & framferi vid norsk stjornvold. Hagsmunaadilum, sem leggja fram
athugasemdir, er heimilt ad 6ska nafnleyndar og skulu slikar 6skir vera skriflegar og rokstuddar.

AGRIP
Malsmeoferod

Med bréfi dags. 5. juni 2003 tilkynntu norsk stjornvold Eftirlitsstofnun EFTA (er nefnist hér a eftir
Leftirlitsstofnunin®), 1 samremi vid 3. mgr. 1. gr. bokunar 3 vid samninginn um eftirlitsstofnun og
domstol, breytingar a tveimur gildandi adstodarazetlunum, b.e. ,,Styrkir til upptoku nyrrar orkuteekni* og
,.Upplysingastarf og kennsla & svidi orkusparnadar®.

Lysing 4 adstodinni

begar adur en EES-samningurinn 60ladist gildi var starfraekt { Noregi atlunin ,,Styrkir til upptéku nyrrar
orkutekni®, en med henni styrktu norsk stjornvold fjarfestingar 1 tekni &4 svidi endurnyjanlegrar orku.
Samkvaemt annarri aaetlun, ,,Upplysingastarf og kennsla 4 svidi orkusparnadar®, voru veittir styrkir til
kynningarstarfs og namskeidahalds til ad auka pekkingu & orkusparnadi i ionfyrirtaekjum, verslunum og
4 heimilum.

Eftirtaldar breytingar hafa verid gerdar 4 pessum aztlunum: { fyrsta lagi voru 4wtlanirnar sameinadar
undir nafni Orkusjods, sem er ny stofnun. I 50ru lagi er fyrirhugad ad nyi sjodurinn fai ekki adeins framlog
tr rikissjodi, heldur hafi einnig tekjur af gjaldi sem er reiknad af taxta raforkudreifingarfyrirtakja. { pridja
lagi verdur rekstur Orkusjods i hondum nystofnadrar stjornsyslustofnunar, Enova, sem er i eigu norska
rikisins. Su stofnun tok til starfa 1. januar 2002, p.e. daginn sem Orkusj6odi var komid 4 fot.

Orkusjodi er xtlad ad studla ad orkusparnadi og nyrri orkuframleioslu med visthollum orkugjofum, og
skal petta tvennt samanlagt nema ad minnsta kosti 10 TWh i arslok 2010.

Tilhogun styrkja eins og hin var tilkynnt og eins og henni var hattad fyrir sampykkt
akvorounarinnar

AQ pvi er vardar fjarfestingarstyrki til orkuframleioslu med endurnyjanlegum orkugjofum er um
a0 rada styrki sem norsk stjornvold veita til orkuverkefna sem fullnaegja skilgreiningu 2. gr. tilskipunar
2001/77/EB & endurnyjanlegum orkugjofum. Raforkuframleidsla med vatnsafli er ekki styrkheef. Styrkir
Enova eru reiknadir sem nuvirtur mismunur a framleidslukostnadi orkuverkefnisins og markadsvirdi
samsvarandi orku um pad leyti sem radist er i fjarfestingarnar, p.e. notast er vid nuvirdisreikninga. |
nuvirdisreikningunum er annadhvort notad orkuverd & norrena rafmagnsmarkadnum Nordpool eda,
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pegar um fjarhitun er ad reda, endanlegt verd sem neytendur greida fyrir orku sem er framleidd ar
jardefnaeldsneyti. Samkvemt peim gégnum sem eftirlitsstofnunin hefur undir héndum setti Enova
engar reglur pegar kerfinu var komid & i pvi skyni ad skilgreina nakveemlega hvada kostnadur, einkum
fjarfestingarkostnadur, teldist styrkheefur.

A sdgn norskra stjornvalda eiga styrkir til orkuverkefna adeins ad nema peirri fjarhed sem naudsynleg
er til ad hleypa peim af stokkunum, p.e. til ad radist sé i fjarfestingar. I styrkjareglum sj6dsins voru pé
ekki sett nein viomid sem nota meetti til ad skera Gr um hvenar pessu markmidi veri nad, t.d. pegar
verkefnid hefur ekki lengur neikveett nuvirdi. Engar 6tviredar homlur voru a rikisstyrkjum umfram pad
mark. Jafnfram var heimilt ad reikna tiltekna avoxtun eiginfjar i hverju verkefni og var htiin akvedin 7%
a0 vidbettu ahattualagi sem rédst af edli framkvemdanna og hvada orka var framleidd.

Styrkir til orkusparandi verkefna eru reiknadir samkvaeemt somu ntvirdisadferd og styrkir til verkefna a
svidi endurnyjanlegrar orku. Pridja tegund styrkja vardar adstod til verkefna da svidi nyrrar orkuteekni, en
par er um ad rada verkefni sem pegar skila tekjum en eru ekki fullunnin.

Enova styrkti ennfremur ymsar deetlanir a svidi upplysingastarfs og kennslu, en sumum peirra var lokid
1. jantar 2004. Jafnframt fengu fyrirteeki styrki til kaupa a radgjafarpjonustu a svidi orkusparnadar. Enova
hafoi frjalsar hendur um styrkveitingar, ad minnsta kosti hvad sumar pessara aeatlana vardadi. Enova rekur
einnig aaetlun sem hefur ad markmidi ad auka pekkingu 4 svidi orkumala i sveitarfélogum.

Fyrirhugadur rekstrartimi Orkusjods er til 31. desember 2010. Fram til pess ad akvordunin var tekin voru
styrkir Enova 1 flestum tilvikum leegri en sem nam hamarki samkvaemt reglum um frimark eda pa ad um
var ad raeda innkaup (t.d. vegna kynningarataka a svidi orkusparnadar) sem fram foru a vegum Enova i
samraemi vid reglur um opinber innkaup.

Athugasemdir norskra stjornvalda og tillogur ad breytingum a kerfinu

Norsk stjornvold benda 4 ad med fyrirhugudum nuvirdisreikningum megi tryggja ad verkefni, sem njota
styrkja, fai ekki meiri adstod en sem nemi ,,kostnadarauka vegna fjarfestinga“ i tengslum vid framleidslu
med endurnyjanlegum orkugjofum, jafnvel pott beinn samanburdur vid framleidslu i hefdbundnu orkuveri
komi ekki til. Stjornvold i Noregi 16gdu til breytingar 4 kerfinu sem midast vid ad gera starfsemi Orkusjods
samrymanlegan akvedum EES-samningsins um rikisadstod.

A pvi er vardar styrki vegna nytingar endurnyjanlegrar orku er hér einkum um ad reda kvod pess efnis
a0 ekki skuli veitt meiri adstod en naegir til ad verkefni hafi ekki lengur neikveett nuvirdi. Ad lifmassa
undanskildum, en styrkir vegna hans kynnu ad verda harri, mun Enova virda morkin sem sett eru i 54.
1i0 leidbeininga eftirlitsstofnunarinnar um rikisadstod a svidi umhverfisverndar (pannig ad adstodin
takmarkist vid mismuninn & framleidslukostnadi og markadsvirdi orkunnar) og draga enn frekar tr adstod
vegna afskrifta orkuvera. Rekstrarkostnadur verkefna, sem byggjast 4 endurnyjanlegri orku, er ekki
styrkhaefur pétt hann sé heerri en rekstrarkostnadur hefdbundinnar orkuframleidslu. Ohadur sérfraedingur
skal fenginn til ad reikna naudsynlega avoxtun eiginfjar og styrkheef fjarfestingarttgjold skulu midast
vid akvoroun framkvaemdastjornar Evropubandalaganna i mali N 75/2002 — Finnland. A0 pvi er vardar
orkusparnadaradgerdir mun Enova lata fara fram vidbotarutreikninga a grundvelli 25. og 32. lidar
leiobeininga eftirlitsstofnunarinnar um rikisadstod a svidi umhverfisverndar, p.e. bera verkefnid saman
vid verkefni par sem orkusparnadarbunadurinn er ekki notadur. A0 pvi er vardar styrki til upplysingastarfs
og kennslu munu norsk stjornvold tilkynna eftirlitsstofnuninni slikar aeetlanir i framtidinni. Styrkir til
sveitarfélaga eiga a0 takmarkast vid almannapjonustuhlutverk sveitarfélaganna.

Rikisadstoo i skilningi 1. mgr. 61. gr. EES-samningsins

Fyrstu vidbrogd eftirlitsstofnunarinnar eru ad i ofangreindum radstéfunum sé folgin rikisadstod i skilningi
1. mgr. 61. gr. EES-samningsins. Styrkirnir Or rikissjodi teljast til rikisfjarmuna, en einnig gjaldid sem er
reiknad af taxta raforkudreifingarfyrirteekja. Riki0 stofnar til gjaldsins og innheimtir pad og féd rennur
i sj60 a4 vegum rikisins sem styrkir tiltekin fyrirteeki umfram 6nnur, t.d. orkuframleidendur sem nyta
endurnyjanlega orkugjafa.

AQ pvi er vardar styrki sem Enova veitti adur til upplysingastarfs og kennslu bendir eftirlitsstofnunin
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a ad i flestum tilvikum hafoi Enova ad miklu leyti frjalsar hendur um slikar aatlanir, en samkvamt
domaframkveemd naegir su stadreynd til ad sum fyrirtaeki teljist njota ivilnunar umfram onnur og styrkirnir
teljast pvi sértaekar, en ekki almennar, radstafanir. Vidskipti eru milli landa a4 Evropska efnahagssvaedinu i
greinunum sem styrkpegar starfa i. Styrkirnir hafa pvi, eda geta haft, ahrif & samkeppni og vidskipti milli
samningsadila. A0 pvi leyti sem um adstod er ad raeda telst starfsemi Orkusjods 6logleg adstod i skilningi
1. gr. f11II. hluta bokunar 3 vid samninginn um eftirlitsstofnun og domstol.

Samrymanleiki vido c-li0 3. mgr. 61. gr. EES-samningsins med hlidsjon af leiobeiningum
eftirlitsstofnunarinnar um rikisadstoo a svioi umhverfisverndar

[ 4kvordun eftirlitsstofnunarinnar er lagt sérstakt mat annars vegar a starfsemi Orkusjods eins og hun var
tilkynnt og eins og henni var hattad fyrir sampykkt akvordunarinnar og hins vegar starfsemi sjodsins med
breytingum samkvamt tilldgum norskra stjérnvalda.

Tilhogun starfseminnar eins og hun var tilkynnt og eins og henni var hdttad fyrir sampykkt
akvérounarinnar

Eftirlitsstofnunin litur a styrki til orkuframleidslu med endurnyjanlegum orkugjofum sem fjarfestingaradstod
sem fara ber med samkvamt reglunum sem meelt er fyrir um i 27. og 32. 1id leidbeininga um rikisadstod a
svidi umhverfisverndar. Efasemdir eftirlitsstofnunarinnar stafa af pvi ad starfsemi Orkusjods byggist ekki
4 adferd sem nota ma til ad reikna kostnadaraukann med samanburdi vid hefdbundna orkuframleidslu.
Verdi engar breytingar gerdar telur eftirlitsstofnunin vafa leika a ad unnt sé ad sampykkja hina fyrirhugudu
nuvirdisreikninga, sem byggjast 4 svipudum reglum og peim sem kvedid er a um i 54. 1id leidbeininganna
um rikisadstod a svidi umhverfisverndar. Eftirlitsstofnunin bendir sérstaklega 4 ad ekki er nagilega tryggt
a0 styrkirnir verdi ekki of hair og ad peir takmarkist vid ttgjold vegna fjarfestinga.

Somu efasemdir eiga vid um styrki til orkusparnadaradgerda og styrki vegna nyrrar orkutekni. A0 pvi er
vardar orkusparnad sérstaklega bendir eftirlitsstofnunin a ad 6likt styrkjum vegna endurnyjanlegra orkugjafa,
sem geta numid allt ad 100 % kostnadarauka vio fjarfestingar, mega styrkir til orkusparnadarframkvamda
aldrei verda herri en sem nemur 40% kostnadar. I tengslum vid verkefni & svidi nyrrar orkutzekni
parf eftirlitsstofnunin ennfremur ad geta stadfest ad adeins sé um ad rada verkefni sem byggjast a
endurnyjanlegum orkugjofum, enda er pad mikilvaegt ef unnt 4 ad vera ad beita akvaedum leidbeininga
um rikisadstod a svidi umhverfisverndar. Eftirlitsstofnunin mun einnig taka til nanari athugunar hvort pess
i stad sé rétt ad meta slik 6fullunnin verkefni i samraemi vid leidbeiningar stofnunarinnar um rannsoknir
og préunarstarf.

AQ pvi er vardar styrki, sem veittir hafa verid til upplysingastarfs og kennslu umfram frimark, bendir
eftirlitsstofnunin & ad slikir styrkir hafa ekki takmarkast vid litil og medalstor fyrirteeki. Pegar kemur
a0 styrkjum til kaupa a radgjafarpjonustu bendir eftirlitsstofnunin 4 ad heimilt er ad veita litlum og
medalstorum fyrirtaekjum styrki vegna slikra ttgjalda a grundvelli 36. lidar leidbeininga um rikisadstod
a svidi umhverfisverndar. Stofnunin hefur po ekki naegar upplysingar undir hondum til ad geta slegid pvi
fostu ad styrkirnir hafi takmarkast vid slik fyrirteki.

Tilhégun starfseminnar med breytingum samkveemt tillogum norskra stjiérnvalda

f tengslum vid hina formlegu rannsékn mun eftirlitsstofnunin taka til athugunar hvort unnt sé ad sampykkja
navirdisreikninga samkvemt tillogum norskra stjérnvalda sem grundvoll fjarfestingaradstodar. Samkvemt
peirri adferd er ekki gerdur beinn samanburdur & verkefni sem byggist 4 nytingu endurnyjanlegra
orkugjafa og tilteknu hefobundnu orkuveri. A0 ymsum forsendum gefnum ma pé nota nuvirdisadferdina
til ad stadfesta ad aldrei verdi greiddir of hair styrkir i peim skilningi ad greiddir styrkir verdi haerri en sem
nemur kostnadarauka vegna fjarfestinganna.

A Ppessu stigi malsins er pad alit eftirlitsstofnunarinnar ad med likani sem byggist 4 navirdisreikningum
par sem gert er rad fyrir dbreyttu tekjustreymi og rekstrarkostnadi 4 tilteknu timabili megi syna fram
4 ad sé rekstrarkostnadur hefobundins orkuvers heerri en rekstrarkostnadur orkuvers sem notast vid
endurnyjanlega orkugjafa og tilskilin avoxtun eiginfjar i hinu sidarnefnda ekki herri en i hefobundnu
orkuveri verdi styrkurinn leegri en sem nemur kostnadarauka vegna fjarfestinga i orkuverinu sem notast
vid endurnyjanlega orkugjafa. Med hlidsjon af peim upplysingum norskra stjornvalda ad rekstrarkostnadur
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geti verid helmingi heerri i hefdbundnum orkuverum en pegar endurnyjanlegir orkugjafar eru notadir eru
ekki liklegt ad kerfid leidi til of harra styrkja. Slikt geeti adeins gerst ef verkefnin hefou i for med sér
6venjumikla ahttu sem draegi nidur nvirdi peirra og leiddi pannig til haerri styrkveitinga. Oliklegt er,
hvad sem 60ru lidur, ad radist verdi i svo ahettusamt verkefni. Eftirlitstofnunin bendir p6 4 ad sé litill
sem enginn munur a rekstrarkostnadi i hefdbundnu orkuveri og i orkuveri sem notast vid endurnyjanlega
orkugjafa hafa forvextirnir og ahattupoknunin, sem leggst ofan a pa, miklu meira um pad ad segja hvort
styrkirnir verda of hair. Norsk stjornvold hafa aftur 4 moéti skuldbundid sig til ad virda morkin sem sett eru
i 54. gr. leidobeininga eftirlitsstofnunarinnar um rikisadstod a svidi umhverfisverndar, en par takmarkast
heimil adstod vid mismun & markadsverdi og framleidslukostnadi og styrkir eru jafnframt takmarkadir vid
afskriftir orkuvera.

Eftirlitsstofnunin mun jafnframt taka til athugunar hvort unnt sé ad beita hér reglum 54. lidar leidbeininga
um rikisadstod & svidi umhverfisverndar, en bendir a ad 6likt pvi sem gildir um adra kafla i leidbeiningum
stofnunarinnar um rikisadstod er badi fjarfestingaradstod og rekstraradstod vegna orkuframleidslu med
endurnyjanlegum orkugjofum i raun adstod vegna fjarfestingarutgjalda. Samkvamt leidbeiningunum um
rikisadstod & svidi umhverfisverndar er ad jafnadi heimilt ad veita rekstrarstyrki vegna orkuframleidslu
med endurnyjanlegum orkugjofum, enda takmarkist peir vid afskriftir orkuvera.

Eftirlitsstofnunin mun einnig athuga hvort verkefni 4 svidi orkuframleidslu med endurnyjanlegum
orkugjofum geti notid frekari rikisstyrkja, pott slikir styrkir teljist ekki rikisadstod i skilningi 1. mgr. 61.
gr. EES-samningsins. { pvi skyni mun eftirlitsstofnunin taka 54. 1id leidbeininganna um rikisadstod a svidi
umhverfisverndar til greiningar, en par segir: ,,Oll vidbotarorka sem fyrirteekio framleidir telst ekki styrkheef.
Alit eftirlitsstofnunarinnar & pessu stigi mélsins er ad petta akvadi endurspegli medalhofsvidmidunina sem
er ad finna i c-1id 3. mgr. 61. gr. EES-samningsins, en par er kvedid 4 um ad eingéngu megi veita styrki
sem teljast naudsynlegir. Eftirlitsstofnunin mun ganga ur skugga um pad i rannsokn sinni hvort unnt sé ad
heimila frekari styrkveitingar af halfu rikisins & grundvelli pessa akvadis.

Eftirlitsstofnunin getur ekki sem stendur tekid endanlega afstodu til studnings vid verkefni & svidi
nyrrar orkutekni og styrkja til kaupa a radgjafarpjonustu. Norsk stjornvold hafa enn til athugunar
breytingar a4 pessum tegundum styrkveitinga. Eftirlitsstofnunin mun taka til frekari athugunar fjarmégnun
styrkjakerfisins med gjaldi a raforkutaxta, en hugsanlegt veeri ad flokka pad gjald sem skattatengt gjald,
enda vardar pad innflutning med dbeinum hetti. A hinn boginn eru ekki akvadi um ad tekjur af gjaldinu
skuli eingdéngu nota til styrkveitinga til innlendra framleidenda.
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EFTA SURVEILLANCE AUTHORITY DECISION
No 122/05/COL

of 18 May 2005

to initiate the procedure provided for in Article 1(2) in Part I of Protocol 3 to the Surveillance and

Court Agreement with regard to the Norwegian Energy Fund

(Norway)

THE EFTA SURVEILLANCE AUTHORITY,

HAVING REGARD TO the Agreement on the European Economic Area ('), in particular to Articles 61
to 63 and Protocol 26 thereof,

HAVING REGARD TO the Agreement between the EFTA States on the establishment of a Surveillance
Authority and a Court of Justice (%), in particular to Article 24 as well as Article 1(2) in Part I and Articles
4(4) and 10 in Part II of Protocol 3 thereof,

HAVING REGARD TO the Authority’s Guidelines (°) on the application and interpretation of Articles 61
and 62 of the EEA Agreement, and in particular Chapter 15 relating to aid for environmental protection,
thereof,

Whereas:

I. FACTS
PROCEDURE

By letter dated 5 June 2003 from the Norwegian Mission to the European Union, forwarding a letter
from the Ministry of Petroleum and Energy and the Ministry of Trade and Industry dated 4 June 2003,
both received and registered by the Authority on 10 June 2003 (Doc. No 03-3705-A, registered under
case SAM 030.03006), the Norwegian authorities notified, pursuant to Article 1(3) of Protocol 3 to the
Surveillance and Court Agreement, alterations of two existing aid schemes, namely ‘Grant programme
for introduction of new energy technology’ and ‘Information and education measures in the field of
energy efficiency’.

By letter dated 16 June 2003 (Doc. No 03-3789-D), the EFTA Surveillance Authority (hereinafter
‘the Authority’) informed the Norwegian authorities that due to the fact that the scheme had already
been put into effect on 1 January 2002, i.e. before the notification, the measure would be assessed as
‘unlawful aid’ in accordance with Chapter 6 of the Authority’s Procedural and Substantive Rules in
the Field of State Aid (*).

By letter dated 23 July 2003 (Doc. No 03-5070-D), the Authority requested further information, to
which the Norwegian authorities responded by letter dated 11 September 2003, received and registered
by the Authority on 15 September 2003 (Doc. No 03-6210-A). On 9 October 2003 the Authority and
the Norwegian authorities had a meeting to discuss various aspects of the case.

By letter dated 19 December 2003, the Authority requested further information (Doc.
No 03-7431-D).

The Norwegian authorities replied to the information request by letter from the Norwegian Mission
dated 15 July 2004, forwarding a letter from the Ministry of Trade and Industry dated 13 July 2004
and a letter by the Ministry of Petroleum and Energy dated 9 July 2004, received and registered by
the Authority on 16 July 2004 (Event No 287857). A meeting was held between the Authority and the
Norwegian authorities on 23 September 2004.

~SN
AN AN

®

Hereinafter referred to as the EEA Agreement.

Hereinafter referred to as the Surveillance and Court Agreement.

Guidelines on the application and interpretation of Articles 61 and 62 of the EEA Agreement and Article 1 of Protocol 3 to the
Surveillance and Court Agreement, adopted and issued by the EFTA Surveillance Authority on 19 January 1994, published in
OJ L 231, 3.9.1994 and EEA Supplement No. 32, 3.9.1994. The Guidelines were last amended on 15.12.2004.

That chapter was subsequently deleted by Authority Decision 14 July 2004, 195/04/COL.
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By letter dated 5 March 2005 (Event No 311504), the Authority requested further information. The
Norwegian authorities replied to this request by letter from the Norwegian Mission to the European
Union dated 12 May 2005, forwarding letters from the Ministry of Modernisation dated 9 May 2005
and the Ministry of Petroleum and Energy dated 2 May 2005. The letter was received and registered
by the Authority on 13 May 2005 (Event No 310982).

DESCRIPTION OF THE SUPPORT MEASURES

2.1

2.2

221

222

Description of the former support schemes for new energy technology and energy
efficiency measures

With its notification, the Norwegian government announced alterations of two existing schemes
in the field of energy which have been operating since 1978/1979.

The first scheme was the ‘Grant program for introduction of new energy technology’ by which
the Norwegian government gave investment support for the introduction of renewable energy
technology. The second scheme, ‘Information and education measures in the field of energy
efficiency’ concerned support for campaigns and courses on energy efficiency for the industry,
commercial and household sectors.

The schemes were funded by grants from the fiscal budget. While in the beginning the schemes
were administered by the Ministry of Petroleum and Energy, they were gradually transferred to
the Norwegian Resources and Energy Directorate (NVE) in the early nineties.

The Authority was made aware of the schemes in 1994 and activities under these schemes have
been reported to the Authority as part of the yearly reporting from Norway.

The alterations to the schemes as of 1 January 2002

The notified alterations to the schemes, which are the subject of the current notification,
concerned:

i) the merger of the schemes under a new funding mechanism, the Energy Fund;

ii) a different way of financing the schemes by introducing a levy on the electricity distribution
tariffs in addition to continued grants over the state budget; and

iii) the administration of the Energy Fund by the newly established administrative body Enova.
Likewise new provisions and an Agreement between the Norwegian State and Enova have
been adopted, which should ensure that the support measures attain certain newly identified
energy policy objectives.

Merger of the two support schemes

On 1 January 2002 the Energy Fund was established and the two schemes ‘Grant Program for
introduction of new energy technology’ and ‘Information and education measures in the field
of energy efficiency’ were merged under that Fund. The Fund serves as a financing mechanism
for support measures, which continue under the new regime.

The new mode of financing the Energy Fund
Whereas the existing schemes were funded by grants from the state budget, the newly

established Energy Fund is financed by grants from the state budget as well as by means of a
levy on the electricity distribution tariffs (not a levy on the energy production itself).
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3.

This levy is provided for by the Energy Fund Regulation of the Ministry of Petroleum and
Energy of 10 December 2001 (°). According to section 3 in conjunction with section 2a) of the
Energy Fund Regulation, any company which has been granted a license according to section
4-1 of the Energy Act (°) (‘omsetningskonsesjoner’) should, when it charges the end user for
the withdrawal of electrical energy from the grid, combine the invoice with a 0.3 ere/kWh
supplement for each withdrawal (see also section 4-4 Energy Act).

The licensee shall then pay, in turn, a contribution to the Energy Fund of 0.3ere/kWh multiplied
by the amount of energy for which the end user in the distribution network is invoiced.

2.2.3  The administration of the Energy Fund by Enova

On 22 June 2001, Enova SF was established. Enova is a new administrative body, which is
owned by the Norwegian State via the Ministry of Petroleum and Energy. It has been operating
since 1 January 2002, i.e. the date when the Energy Fund was established.

Enova’s principal task is to implement the support schemes, administer the Energy Fund and to
reach the energy policy objectives which the Norwegian Parliament approved in 2000. Enova’s
principal tasks are further specified in a new Agreement between the Norwegian State (the
Ministry of Oil and Petroleum) and Enova SF (hereinafter ‘the Agreement’) (7).

According to Enova’s own description, ‘the establishment of Enova SF signals a shift in
Norway's organization and implementation of its energy efficiency and renewable energy
policy’.

NATIONAL LEGAL BASIS FOR THE SUPPORT MEASURE

The national legal basis is a Parliamentary Decision of 5 April 2001 (¥) with provisions by the Ministry
of Petroleum and Energy of 21 December 2000 (°) as well as the Energy Act of 29 June 1990 no 50
(Energiloven) with regulation of 10 December 2001 No 1377 concerning the levy on the electricity
distribution tariff (forskrift om innbetaling av pdslag pd nettariffen til Energifondet).

Section 3 of the above mentioned Agreement provides that Enova shall administer resources from the
Energy Fund in accordance with and within the framework of the Norwegian Parliament’s resolution
on the establishment of the Fund and the restrictions that form the basis for the resolution, namely the
Energy Act and the respective regulations on the Energy Fund, the Energy Fund resolutions and other
governmental resolutions relevant to the administration of the Fund’s resources.

Enova shall administer the Energy Fund in a manner which ensures that the targets stipulated below
are reached.

THE OBJECTIVE OF THE SUPPORT MEASURES

According to the Norwegian government, the establishment of the merged schemes under the funding
of the newly established Energy Fund and the administration by Enova should achieve a more cost-
effective use of public funding.

As regards the objectives of the schemes, section 4 of the Agreement stipulates as a primary
objective that the Energy Fund shall be used to promote an environmentally sound change in energy
consumption and energy production. This shall be achieved by promoting energy saving measures as
well as by increased access to environmentally sound energy (the latter aims at an increased use of
renewable energy sources).

Q)

©
Q]

*
%)

—

‘Forskrift om innbetaling av pdslag pa nettariffen til Energifondet’ (regulation relating to the payment of a levy on the electricity
distribution tariff to the Energy Fund, hereinafter ‘Energy Fund Regulation’).

Lov av 29. juni 1990 nr. 50 om produksjon, omforming, overforing, omsetning og fordeling av energi m.m, energiloven.

Revised Agreement of 22 September 2004, ‘Avtale mellom den norske stat v/Olje- og energidepartementet og Enova SF om

forvaltningen av midlene fa Energifondet i perioden 2002-2005’.

Odelstingets vedtak til lov om endringar i lov 29. juni 1990 nr. 50 om produksjon, omforming, overforing, omsetning og fordeling
av energi m.m. (energilova). (Besl.O.nr.75 (2000-2001), cf. Innst.0.nr.59 (2000-2001) and Ot.prp.nr.35 (2000-2001)).
Ot.prp.nr.35 (2000-2001).
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The following performance objective is to be achieved by 2010:

The Fund’s resources shall contribute to the saving of energy and new environmentally sound energy,
which together shall make up a minimum of 10 TWh by the end of 2010, of which

— a minimum of 4 TWh shall be from increased access to water-borne heating based on new
renewable energy sources, heating pumps and thermal heating, and

— a minimum of 3 TWh shall be from increased use of wind energy ('°).

The Agreement stipulates as a secondary objective that the Fund’s resources shall contribute to the
saving of energy and to new, environmentally sound energy, which together shall make up a minimum
of 5.5 TWh (originally 4.5 TWh) by the end of 2005.

These goals should be viewed against the background of the energy production in Norway, which is
almost exclusively based on the use of hydropower. As stated by the Norwegian government in its
budgetary proposal (St.prp.nr.1 2004-2005), it is important for Norway to become less dependent on
that energy type and therefore promote the use of other, in particular renewable, energy sources. The
following figures reflect this dependency:

Electricity production, import and export, February 2004 — January 2005 (GWh):

Total 111 476
Hydro 110 296
Thermal electricity 893
Wind power 287
+ Import 14 774
— Export 4 468

As can be seen from this table, Norway also imports some of its energy. The percentage of electricity
imports in percentage of total consumption was 8% in 2002, 6.8% in 2003 and 8.5 % in 2004 ().

THE ENERGY FUND SYSTEM AS NOTIFIED AND APPLIED UNTIL NOW — THE DIFFERENT
SUPPORT TYPES

5.1 General remarks on the Energy Fund

Enova can give investment support for energy saving systems and for production and use of
renewable energy sources as well as initial investment aid for new energy technologies.

The level of subsidy is determined by a technical and financial evaluation of each project
and priority is given to those projects which give the highest kilowatt-hour (kWh), saved or
produced, per subsidised NOK. This leads to a competition of projects for the receipt of public

funds with the goal being to choose the most efficient projects.

Calls for project proposals are announced in major national and regional newspapers at least
biannually and for most programmes four times a year.

5.2 Renewable energy
The eligible projects

As to the investment support for the production and use of renewable energy, Norway supports
energy projects which are defined in Article 2 of Directive 2001/77/EC ('?) as renewable energy

(') On Enova’s webpage, the increased use of land-based natural gas is mentioned as a further objective.
(") Net import figures.
('?) 0J 2001 L 283/33. The Directive as such has not yet been incorporated into the EEA Agreement.
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sources (see point 7 of the Authority’s State Aid Guidelines on Environmental Aid, hereinafter
‘the Environmental Guidelines’). According to the Norwegian authorities, hydropower, which is
the traditional energy source used in Norway, should not be entitled to support ('*). According to
the information available to the Authority, the current rules on the Energy Fund system do not
seem to entail such an explicit limitation.

As to the notion of ‘use’ of renewable energy sources, the Norwegian authorities specified that this
notion should cover situations in which the investment is made for internal production, whereby
the producer and the user is the same entity (which is often the case for heat production).

Enova regards the following projects as qualifying for support in general terms: wind energy,
bio energy, tidal energy, geothermal energy, ocean wave energy. For solar energy this comprises
passive solar building integrated solutions, solar heating systems and PV (photovoltaic)
production.

When it comes to the notion of ‘bioenergy’, the Norwegian authorities have clarified that this
term is used for renewable energy (electricity or heat) based on biomass as defined under the
Directive 2001/77/EC. Bioenergy indicates that the project includes the conversion from biomass
to electricity and/or heat in contrast to biomass projects which only concern the production and
processing of biomass itself. The Authority understands that there could be situations in which
the bioenergy consists only of a fraction of biomass.

The calculation of the support — the net present value calculation method

Enova calculates the support as the present value of the difference between production costs of
the project and the market price of the relevant energy at the time of investment, i.e. it uses a net
present value calculation (cash flow calculation).

According to an example submitted by the Norwegian authorities, the calculation is carried out
according to the following calculation mechanism. The example below is an actual wind power
project (4).

Investments
Wind turbine NOK .00 (..)
Infrastructure and foundation < (...) (...)
Power electronics etc. < (...) (...)
Project management < (...) (...)
Cost of property/land and public fees < (...) (...)
Financing cost < (...) (...
Allowance < (...) (...)
Investment Total < 8 875 000 100%
Price of energy NOK/kWh (...)
Spot price (average) < (...)
High season < (...) 1,500 hours*
Mid season < (...) 1,000 hours*
Low season < (...) 500 hours*
Green certificate price < (...)
Operational aid <> 0

(") Brackets indicate business secrets.
("*) However, this was only clarified by the Norwegian authorities during the preliminary investigation.
(") Letter by the Norwegian authorities dated 11 September 2003 (Doc. No 03-6210), Annex 1 — investment aid evaluation method,

page 7.
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Operating costs NOK/kWh
Operations and maintenance <
Grid tariff <
Other

Financial criteria and results*

Investment aid from Enova NOK 600 000
Discount rate 7%
Net energy price NOK/kWh 0.267
Economic life Years 20 years
Net income annual income NOK 800 000
Net present value (NPV) NOK (399 789)
Net present value incl. investment aid NOK 200 211 (9)
Energy/aid ration kWh**/NOK | 5,00

* Operating hours
**  Annual energy production

The single parameters of the calculation are explained further below:
The investment costs

When the scheme was established, according to the information available to the Authority, no
rules were adopted to specify in detail which costs, in particular with regard to the investment,
are considered by Enova to be eligible. The Authority notes, from other abstract model examples
brought to its attention, that some of the projects might have received support also for so-called
financial and indemnity costs or miscellaneous costs.

As the eligible costs were not specified further, the Authority cannot be entirely certain that no
costs other than investment costs were supported by the Energy Fund.

The relevant energy price

In order to choose the relevant market price, the Norwegian authorities distinguish between three
different situations:

Firstly, they consider the case of renewable energy production which is fed into the transmission
grid and therefore competes with traditional generation of electricity as quoted on the Nordpool
power exchange. This is the case for wind, bio, waste, solar, tidal and ocean wave energy and
here the price quoted in Nordpool serves as a reference. On the Nordpool power exchange, both
spot prices and forward prices up to three years can be observed. As investments are based on the
expectations of future electricity prices, Enova refers to forward contracts which are traded on
a daily basis. To cancel out random price fluctuations, a six month average of the latest tradable
future contracts is used. The price is quoted on the submission date of the project application,
which occurs four times a year.

The second case is that of district heat, which is distributed on the local distribution net and
competes with heat from fossil fuels or from electricity. In this situation, Enova refers to the
actual contract price () paid by the consumer (the price of the ordinary energy — from fossil
fuels and electricity).

(') The Norwegian authorities later claimed, however, that the return on capital in this example was not correctly assessed which — if
that was corrected — would bring the NPV to zero.

('%) Large customers profit often from discounts because of their large delivery contracts. This is taken into account by Enova when
comparing prices of competing energy sources.
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The third scenario covers energy production which is not fed into the distribution net (e.g. on-site
power generation based on residual steam not fed into the power grid). Here, the end user price
including taxes is used.

The ‘triggering-off” effect

The objective of the aid scheme is to encourage investment into renewable energies which
would otherwise not take place due to the fact that the energy price obtainable in the market
does not cover the costs. For that reason, the subsidy shall only compensate the extra costs
of the production of renewable energy and the support granted by Enova shall not exceed the
amount deemed necessary in order to trigger the project, i.e. to encourage a positive investment
decision.

However, when the Energy Fund and Enova were established there were, according to the
Authority’s information, no further specifications as to when the triggering effect would be
considered to have been reached, e.g. when the project reaches a zero net present value ('7).
While analyses were made to establish when the project would break even, there were no explicit
limitations which prevented State support above that point.

When projects are granted support, Enova and the aid recipient enter into an aid contract, which
regulates the terms on which disbursement will take place. The disbursements might be adjusted
in accordance with any cost reduction during the construction period. After the investment is
realised, there is a follow-up on the realised costs against costs estimated in the application.
If these factors differ to the advantage of the applicant, Enova can adjust the financial aid
downward to reflect the actual cost structure ('%).

The fair return on capital

The basis for the trigger off requirement includes a fair return on capital. The discount rate used
is presently set at a rate of 7% per annum (nominal, pre-tax rate) to which certain percentage
points are added as a risk premium. The Norwegian government explained that the use of the
capital asset pricing method is not suitable for project financing under the Energy Fund ('),
as there are few renewable energy projects and even fewer are listed on the stock market from
which the information to establish the risk of the asset would have to be derived.

The Norwegian government therefore suggested basing its analysis on public reports from

acknowledged government institutions in Norway, whereby the risk premium would vary
between 2.5 to 4.5 %, depending on the type of energy and project.

5.3 Energy saving measures

According to the system as notified (*°), energy saving measures are calculated according to the
same net present value calculation method used for renewable energy projects.

5.4 New energy technology
In this category, Enova supports technologies which still need some development and which

need to be proven before they are economically viable. The projects might be linked both to
energy efficiency or energy production.

("

Q)
()

(2(])

As the above example shows, the support granted by Enova might in some instances have led to a positive net present value of
the project. The Authority is aware that the calculation was only given as an example and that Norway claims that in the concrete
case referred to the return on investment had not been correctly taken into account. If that had been the case, the net present value
would indeed have been zero. However, as there have been no clear rules in place to limit the support to a zero net present value,
the Authority cannot be certain whether the support would indeed not have exceeded the threshold of a zero net present value.

In the Authority’s understanding, there is no upwards adjustment in case of a disadvantage to the applicant.

A method which shows the risk adjusted return on capital as a function of the risk of the market portfolio and the risk of the asset
(project) in question.

See however Norway’s suggestion for the future handling of energy saving measures, section I 9.3 of this Decision.
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Examples of such technologies are:

— atidal energy installation (the tidal water which passes through a narrow strait drives a large
propeller which again drives a generator);

— a wave energy installation (the movement in the waves is picked up and drives a
generator);

— ahybrid wind and hydrogen installation (a wind turbine is used to produce electricity which
again is stored as hydrogen which can be used for production of electricity when there is no
wind).

Since these projects generate revenue, Enova uses the net present value calculation equally
for them. The income of the projects is based on the generation of electricity and heat for sale,
which, according to the Norwegian authorities, constitutes an income which makes the projects
viable for the net present value calculation approach. The Authority has not yet seen limitation
that this support is limited to the development of renewable energy technology. The Authority
notes that some of the projects are in a pre-competitive stage.

5.5 Information and education programmes in the field of energy efficiency

Enova operates an energy information helpline, whereby information and advice are provided
free of charge to anybody who is interested. Enova does not exercise any discretion as regards
to whom such advice and information is provided.

Until 1 January 2004, Enova also provided a programme for the development of teaching material
and learning concepts to stimulate and preserve knowledge in companies concerning renewable
energies. This was done in a tendering process, and Enova paid 50 % of the development costs.

Likewise until 1 January 2004, Enova offered a programme on developing education courses in
energy for technical personnel and engineers. This was organised by a tendering process. Only
the first 50 persons to have completed the course got the course paid for by Enova.

Until 1 January 2004, Enova offered a programme by which queries which required concrete
follow-up in undertakings on-site were handled by local sub-contractors which represented
Enova in this field. The support was provided free of charge. The Norwegian authorities state
that Enova did not enjoy any discretion in this respect.

While the programme was open to all interested undertakings, it seems that Enova enjoyed for
some of the measures (teaching material, developing education) the discretion to dismiss projects
which did not meet the objectives of the programme or could not ensure sufficient quality. The
support element involved in these programmes might have exceeded the de minimis threshold as
stipulated in the Act referred to under point le) of Annex XV to the EEA Agreement (*'). These
projects were neither limited to small and medium sized undertakings (*?) as mentioned in the
Act referred to under point 1f) of Annex XV to the EEA Agreement nor structured to meet the
requirements of the Act referred to as point 1d) in Annex XV to the EEA Agreement (*) (training
aid).

Enova has also offered advisory and consultancy services free of charge to undertakings in the
past, which were neither limited to aid below the de minimis threshold nor to small and medium
sized enterprises. As of 2003, Enova granted money to firms to purchase such advisory and
consultancy services, rather than rendering the service itself.

&)
&

)

Incorporating Commission Regulation (EC) No 69/2001 of 12 January 2001 on the application of Articles 87 and 88 of the EC
Treaty to de minimis aid, OJ L 10, 13.1.2001, p.30, into the EEA Agreement.

Incorporating Commission Regulation (EC) No 70/2001 on aid to small and medium-sized undertakings, OJ L 10, 13.1.2001,
p. 33, as amended by Commission Regulation (EC) No 364/2004 of 25 February 2004 OJ L 63, 28.2.2004, p. 22 into the EEA
Agreement.

Incorporating Commission Regulation (EC) No 68/2001 of 12 January 2001 on the application of Articles 87 and 88 of the EC
Treaty to training aid, OJ L 10, 13.1.2001, p. 20, as amended by Commission Regulation (EC) No 363/2004 of 25 February 2004,
OJ L 63, 28.2.2004, p. 20 into the EEA Agreement.



Nr. 40/14 EES-vidbatir vid Stjornartidindi Evropusambandsins 11.8.2005

In addition, Enova runs a programme to improve energy planning skills in local municipalities,
in particular public planning and area planning according to the Norwegian Planning and
Building Act. The programme is offered free of charge.

The Authority so far does not have concrete or final data on the number of projects supported
and the support granted for each project.

6. BUDGET AND DURATION OF THE SCHEME

The scheme came into force on 1 January 2002 and will remain in force as long as the agreement
between the Norwegian State and Enova exists. The current duration of the agreement is 2002 — 2005.
The agreement was revised in 2003 and in 2004. The prolongation of the agreement will be negotiated
in autumn 2005 with a view to start a new period as of 1 January 2006. The envisaged duration time
of the Energy Fund is therefore 31.12.2010.

The Norwegian Parliament had indicated that up to NOK 5 billion (approximately €680 million)
will be allocated to the scheme, over a period of ten years. This would result in a yearly budgetary
allocation of approximately NOK 500 million (€68 million). In the last three years €46 million were
spent in 2000, €45 million in 2001 and €38 million in 2002. As from 2002, approximately NOK 200
million (€27 million) has been added yearly, stemming from the levy on the distribution tariffs.

7. NUMBER OF AID RECIPIENTS

Approximately 100 recipients per year are foreseen for the investment support for energy saving
systems and renewable energy sources. About 200 aid recipients per year are foreseen for information
and education measures.

Enova’s total project portfolio until summer 2004 comprised 875 projects: of which 654 projects
might have fallen below the de minimis threshold. Another 96 projects (above the de minimis
threshold) concerned projects in favour of public entities and purchases carried out according to the
public procurement rules (>*). This left a number of 125 projects to assess further under the State aid
provisions. During 2004, additional projects received aid and the total number relevant to the question
of state aid rose from 125 projects to 232, of which 56 concerned renewable energy projects. The
Authority lacks further information on the remaining 232 projects so far supported to assess whether
they were in compliance with the State aid provisions.

8. AID CEILING/NO CUMULATION

There is an additional criterion used by Enova that investment support is limited up to a maximum
of 40% of the total project costs or 50% of the total investment related to new energy technology
projects. However, as confirmed by the Norwegian authorities, these thresholds do not limit the
support with regard to the aid ceilings stipulated in the Environmental Guidelines, as the project costs
may be larger than the investment costs and in particular the extra investment costs as stipulated by
the Guidelines.

As to the cumulation of the support granted by Enova with other government support, the Authority
notes that in principle the projects might receive aid from other sources. The Norwegian authorities
stated in the notification that they would ensure that the aid granted would never exceed the thresholds
of the Environmental Guidelines. Applicants have to notify Enova if applications for additional
government aid have been submitted.

(**) Which should normally involve no aid element. Such services concerned e.g. the purchase of marketing services for energy efficient
behaviour of private persons and undertakings.
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9. INFORMATION SUBMITTED BY NORWAY

9.1

9.2

General remarks

The Norwegian authorities stress that the Energy Fund has been set up in order to increase the
efficiency in the measures aimed at developing the market for renewable energy and energy
efficiency technologies. This is best achieved by comparing various projects with each other and
eventually giving support only to those projects which demonstrate the best ratio between the
support granted and efficiency or production of renewable energy achieved. Such a comparison
is however, in the view of the Norwegian government, only possible if a calculation method
is used which takes account of the varying cost structures between different projects, i.e. a
cash flow method, which is the commonly used investment criterion in a market based energy
sector.

Renewable energy production
The system as notified and applied until now — the calculation method as such

The Norwegian authorities stress the poor market position of the renewable energies which
undermines the possibility of these technologies to become a viable alternative to conventional
technologies. The Norwegian authorities point out that it is internationally accepted that
these energy sources have a competitive disadvantage and should therefore be supported.
The Norwegian authorities refer to the Authority’s Environmental Guidelines which establish
a balance between environmental and competition interests. In this respect the Norwegian
authorities note that by choosing the cash flow method it is in a position to compare different
projects in a non-discriminatory manner and give aid only to those projects which — with the
least support needed — achieve the highest benefit in environmental terms. By introducing an
element of competition in the application process, the Norwegian authorities can ensure that the
most efficient projects in environmental terms are supported and in the long run more renewable
energy projects will be realised and will compete increasingly with conventional energy
production. The Norwegian authorities therefore state that they should be entitled to use the same
principles as laid down in point (54) of the Authority’s Environmental Guidelines (*°). There
is no risk of overcompensation, as only the support needed to achieve a positive investment
decision will be granted.

The Norwegian authorities assert that their suggested calculation method can ensure that the
100 % extra cost ceiling stipulated in point D.1.3(27) of the Environmental Guidelines (%) will
never be exceeded, as the support is aimed at compensating the disadvantage resulting from
higher investment costs. The comparison with traditional energy sources, however, would lead
to arbitrary results, as it is very difficult to find an appropriate reference investment. Also, in
the Norwegian authorities’ view investment in new renewable energy projects and investment
in traditional production capacity are not mutually exclusive options, but the choice depends on
the information about cost levels. In addition, large hydro or gas fired power plants might not be
available options for political, regulatory and physical reasons. In particular in Norway, a country
which is almost 100 % based on a renewable energy source (hydro) which incurs high investment
costs, the extra cost approach (*7) might not leave sufficient room for granting investment aid to
other renewable energy sources.

The Norwegian authorities further underline that the support in question is a one-off subsidy
which is granted in a lump sum and which does not entitle the project to receive further aid.
In this respect, it is — while administratively easier to handle — less distortive than classical
operating aid schemes, which would also be allowable under the Environmental Guidelines, but
which distort competition over a given number of years (as long as the system is in place). The

(*) According to point (54) of the Environmental Guidelines, EFTA States may grant aid — limited to plant depreciation — in order

to compensate for the difference between the production cost of renewable energy and the market price of the form of power
concerned.

(%) Point (27) of the Environmental Guidelines states that EFTA States can be supported with 40% of the eligible costs, however, where

necessary, up to 100% of eligible costs can receive support.

(*) According to point (32) of the Environmental Guidelines, for renewable energy the eligible costs are normally the extra costs borne

by the firm compared with a conventional power plant with the same capacity.
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Norwegian authorities point out that depending on how such an operating aid system would be
established, the difference to the investment aid system as suggested by the Norwegian authorities
would be rather minimal. A Norwegian operating aid system with a legally binding contract for
a given number of years, whereby the annual grants are fixed in advance and independent of the
project’s actual economic development would be allowable under the Environmental Guidelines’
operating aid chapter, but in reality not be different from the solution to be used by Enova.
The only difference would be that the aid is paid out by Enova as a lump sum. The Norwegian
authorities further point out that the approach of the Environmental Guidelines to compare
renewable energy projects to a conventional plant rather favours capital intensive projects and
might result in overcompensation, whereas other projects might not receive a sufficient level of
aid. In the Norwegian authorities’ view the Environmental Guidelines consequently allow the
addition of operating aid to investment aid. In order to find the appropriate aid level to make the
project viable, Enova would then be forced to create a joint investment/operating aid scheme,
which is far more complicated to manage.

Suggested modifications by Norway

However, with a view to making the system compatible with the Environmental Guidelines, the
Norwegian authorities would be prepared to introduce certain amendments to its system, which
are described below.

1. Norway will limit the support to projects falling within the definition of renewable energy
sources in Article 2(a) and (b) (for biomass) of Directive 2001/77/EC with the exception of
hydropower, which will receive no State support under that programme.

2. The amount of aid will be calculated according to a net present value calculation to be based
on the difference between the production costs and the market price. The aid will be given
as a lump sum. The calculation method applied looks as followed (demonstrated with the
example of an actual wind energy project, amounts expressed in NOK):

Eligible investment cost (!) 123 000 000
Production kWh/year (...)
Price NOK/kWh (...)

Annual income (%)

Operating cost NOK/kWh (...)
Annual operating cost (...)
Annual net income (...)
Economic lifetime, years (...)
Return on capital 6.33%
NPV -38 000 000
Investment aid 38 000 000

(") The investment cost occurs at the beginning of year 0.
(®) The income occurs first time at the end of year 1.

As confirmed by the Norwegian authorities, financial costs, miscellaneous costs and
indemnity costs are not included in the eligible costs.
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3. The market price for electricity used in the above calculation will be taken from the relevant
Nordpool prices or — in the case of district heating — should be the relevant price the end user
of oil or electricity (whichever is lowest) faces when the decision about the State support is
made. If the project economy is based on large customer contracts with prices deviating from
the observable end user price of electricity and oil, the contract prices should be the relevant
price. Regarding electricity production not fed into the grid, the end user price including
taxes should be used.

4. The aid may cover a fair return on capital. However, the discount rate and the risk premium
shall be established for Enova by an external expert for each renewable industry concerned.

5. The aid will only be granted for plant depreciation, which is to be understood as aid granted
for investment costs only.

6. The eligible investment costs shall be those listed in Commission Decision N 75/2002
— Finland (*%).

7. No more aid will be given than the amount necessary to trigger the project. This means
that in case of a negative net present value, — resulting from a net present value calculation
which is calculated according to the parameters stipulated in number 2 above — State support
can only be given to ensure that the project breaks even, i.e. to bring the net present value
calculation up to a zero value.

8. A project with a calculated zero rate or a positive net present value without aid is not entitled
to any aid.

9. The support granted under this scheme shall never exceed the threshold— with the exception
of support for biomass — stipulated under D.3.3.1(54) of the Environmental Guidelines.

10. Operating costs which exceed the operating costs for traditional power production from oil,
gas and coal will not be included in the net present value calculation described under number
2. Hence renewable energy projects shall not be compensated for operating costs higher than
for traditional power production from oil, gas and coal.

11. For biomass, operating aid exceeding the investment costs might be granted. Under no
circumstances can more operating aid be granted than foreseen in point D.3.3.1 (55) (*) of
the Environmental Guidelines.

12. For support under the system, biomass will be defined as the ‘biodegradable fraction of
products, waste and residues from agriculture (including vegetal and animal substances),
forestry and related industries, as well as the biodegradable fraction of industrial and
municipal waste’ (see Article 2(b) of Directive 2001/77/EC). In case of the support of bio
energy which contains sources other than biomass, operating aid as stipulated above in
number 11 should only be given for that part which contains biomass. The support of the
other parts is limited to investment support as defined under number 6.

13. The scheme should be limited until 1 January 2011.

The Norwegian authorities have also submitted the following operating cost data for
renewable and conventional energy production data:

9

*)

A) Preparation and design costs. B) Costs of buildings, machinery and equipment, installation costs or costs incurred for the
adjustment and repair work of existing buildings, machinery and equipment. C) Up to the limit of 10% of the projects’ eligible
expenditure, costs arising from the purchase of land directly related to the investment and from the construction of electric lines.
D) Costs ensuing the construction of a pipe to be connected to a district heating network. Costs incurred by the construction of a
heat distribution network are eligible only in network projects involving new technology. E) Costs of civil engineering work and
supervision of construction work. F) Costs of clearance and earth works. G) Commissioning costs and costs arising from training of
operating personnel required for commissioning. In this context, commissioning refers to the act of operating, testing and adjusting
a system of unit for the first time to ensure that it functions according to the specified performance. H) Costs of project-related
information dissemination. I) Costs of monitoring the investment. J) Costs related to feasibility studies for the various types of
projects (salaries of the participants in the project and indirect labour costs, equipment, accessories, software, travel, information
dissemination, other direct or overhead expenses). The aid recipient’s overhead costs, interests paid during construction, adherence
fees and deductible taxes will not be eligible.

According to point (55) of the Environmental Guidelines, biomass — which has higher operating costs — may receive operating
aid which exceeds the amount of investment, if the EFTA State can show that the aggregate costs borne by the firms after plant
depreciation are still higher than the market prices of the energy.
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Total running costs, NOK/kWh

Technology 0&M Fuel Total running costs

Figures from the IEA report: Projected costs of generating Electricity 2005 update

Coal 0.034 — 0.068 0.076 — 0.152 0.11-0.22
Gas 0.023 - 0.031 0.187 - 0.249 0.21-0.28
CHP 0.17-0.44

Figures from NVE report: Costs of the production of energy and heat in 2002

Wind 0.05 0.05

Figures from the Enova project portfolio (examples)

Wind 0.05-0.10 0 0.05-0.10
Bio 0.07 - 0.15 02-03 0.27 - 0.45
New renewable 0.05

District heating 0.05-0.10

9.3 Energy saving measures

As for the system notified and applied until now, the Norwegian authorities argue that the net
present calculation should also be accepted for the calculation of support for energy saving
measures. However, the Norwegian authorities proposed changes to the future application of the
support measures for energy saving, as follows:

The Norwegian authorities will calculate the investment aid for energy saving measures
according to point D.1.3(25) (*°) of the Environmental Guidelines in combination with point
D.1.7(32) of the Environmental Guidelines, i.e. the investment costs of the project will be strictly
confined to the extra investment costs necessary to meet the environmental objective. This means
that the costs of the energy saving investment will be compared to the costs of a technically
comparable investment that does not provide the same degree of environmental protection. In
cases of investment in additional equipment and procedures with no other function than energy
saving, where no alternative comparable investment exists, the comparable investment costs are
set at zero. Replacement costs of machines to meet Norwegian required standards are not eligible
for support.

1. The costs will be calculated net of the benefits accruing from any increase in capacity, costs
savings engendered during the first five years of the life of the investment and additional
ancillary production during that five-year period.

2. The eligible costs are confined to investment costs. In that respect, eligible costs should be the
same as those listed by the European Commission in its Decision N 75/2002 — Finland (*).

3. The amount of aid is limited to 40% of the extra costs, calculated according to the above
parameters and no operating aid will be given under that scheme. According to point (30)
of the Environmental Guidelines, for small and medium sized enterprises the aid might be
increased by 10 percentage points. For that purpose, small and medium sized enterprises
are to be defined according to Commission Recommendation 2003/361/EC of 6 May 2003
concerning the definition of small and medium sized enterprises, OJ L 124, 20.5.2003,
p. 36.

(*%) According to point (25) of the Environmental Guidelines, energy saving measures can be supported at the basic rate of 40% of
eligible costs. According to point (32) of the Environmental Guidelines the support must be limited to the extra investment costs.
Eligible costs are calculated net of the benefits accruing from any increase in capacity, cost savings engendered during the first five
years of the life of the investment and additional ancillary production during that five-year period.

(*") See point 1 9.2. number 6 and footnote 28 of this Decision.
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1.

9.4

9.5

9.6

4. The Norwegian government will ensure that, if combined with other public subsidies, the
total aid will not exceed the above mentioned limits.

5. The scheme shall be limited until 1 January 2011.

Support for new energy technologies

The Norwegian authorities are currently considering remodelling this programme. The
Norwegian authorities will notify to the Authority, should the revision include pre-competitive
development activities according to Chapter 14 of the Authority’s State Aid Guidelines (Aid for
Research and Development) or will be based on the Act referred to in point 1f of Annex XV to
the EEA Agreement (3?).

Information and education measures in the field of energy efficiency

The Norwegian government confirmed that the programmes for teaching material and learning
concepts, education courses for technical personnel and on-site follow-up ended on 1 January
2004 and will, if these or similar projects are to be taken up in the future, be notified to the

Authority.

The Norwegian authorities further confirmed that the training programme for public entities
relates to the public function of the local municipalities.

Miscellaneous
The Norwegian authorities further confirmed that the support is applied in a non-discriminatory

manner also to foreign investors and that it will regularly report to the Authority on the
application of the scheme.

II. APPRECIATION

PROCEDURAL REQUIREMENTS

Pursuant Article 1(3) in Part I of Protocol 3 to the Surveillance and Court Agreement, ‘the EFTA
Surveillance Authority shall be informed, in sufficient time to enable it to submit its comments, of any

plans to grant or alter aid...The State concerned shall not put its proposed measures into effect until

the procedure has resulted in a final decision’.

By notifying the Energy Fund scheme only in June 2003, after the Fund had been operative since

1 January 2002, the Norwegian authorities have not respected that obligation.

THE PRESENCE OF STATE AID

State aid within the meaning of Article 61(1) EEA

Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States

or through State resources in any form whatsoever which distorts or threatens to distort competition

by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade

between Contracting Parties, be incompatible with the functioning of this Agreement.’

()

Incorporating Commission Regulation (EC) No 70/2001 on aid to small and medium-sized undertakings, OJ L 10, 13.1.2001,
p. 33, as amended by Commission Regulation (EC) No 364/2004 of 25 February 2004 OJ L 63, 28.2.2004, p. 22, into the EEA
Agreement.
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2.1 Presence of State resources

The measure must be granted by the State or through State resources. The support of the various
investment projects is done by way of grants, which are financed from the State budget and
from the levy on the distribution tariff. The financing via direct budgetary allocations fulfils the
criterion of ‘State resources’.

With regard to the proceeds of the levy on the distribution tariff, the Authority takes note of the
fact that according to the established case law and Commission practice, the involvement of state
resources where money is transferred by a fund exists, when

— the fund is established by the State,
— the fund is fed by contributions imposed or managed by the State,

— the fund favours specific enterprises (*%).

The levy is imposed by the Norwegian State by a Regulation (**) and the level of the fee is
determined by the State. The proceeds of the levy are then poured into a fund which allocates
them to the chosen projects. The levy benefits only certain companies, namely the producers of
renewable energy or companies applying energy efficiency measures. The Authority therefore
considers financing via the levy equally as State resources in the meaning of Article 61(1) of the
EEA Agreement.

2.2 Favouring certain undertakings or the production of certain goods

Firstly, the notified scheme gives the companies concerned an advantage as they receive grants
for the production and use of renewable energy sources, investment in new technologies and
energy saving measures which further reduce the companies’ energy spending.

Also the various information and education measures and advisory and consultancy services
provided to these companies gave them an advantage as the programmes enabled the companies
to apply more energy efficient consumption or production methods which could lead to energy
cost reductions within the company. As regards the teaching material programme and the
education courses for technical personnel, the advantage consisted of grants for the development
of material or a paid course to develop competence. The on-site programme and the programme
on energy planning skills in local municipalities were provided without remuneration, which
constitutes an advantage. As regards advisory services, the services were either rendered by
Enova free of charge, or, as of 2003, money was handed out to companies to purchase these
services on the market.

Secondly, the measure must be selective in that it favours ‘certain undertakings or the production
of certain goods’. The investment support either favours only a certain group of producers or
users (with regard to renewable energy sources) or grants investment support to only certain
companies chosen by Enova after comparing the projects in the application process (energy
saving and new technology support) and deciding which is the most efficient project of the
application round to be supported. As established by case law (*), in a situation in which a fund
enjoys ‘a degree of latitude which enables it to adjust its financial assistance having regard to
a number of considerations such as, in particular, the choice of the beneficiaries, the amount
of financial assistance and the conditions under which it is provided, (....) the system is liable
to place certain undertakings in a more favourable situation than others’ (*%). Not each project
fulfilling the application criteria can be certain to be supported, as this depends on the other
projects competing with it in the application round and the amount of money Enova is willing to
allocate within the concrete round of project evaluations. As Enova is free to choose how often

)
Q)

*)
(@)

Case C-173/73 Italy v Commission, [1974] ECR 709, Case C-78/76 Steinike v Germany [1977] ECR 595, Commission Decision N
707/2002 — the Netherlands, N 490/2000 — Italy.

In that respect there is no doubt that the measure can be imputed to the State, who introduced the levy. This is a different
situation from the system discussed in Case C-345/02 Pearle BV, Hans Prijs Optiek Franchise BV and Rinck Opticiéns BV v
Hoofdbedrijfschap Ambachten, not yet reported, which concerned a charge decided by a board of professionals.

C-241/94 Commission v France [1996] ECR 1-4551, paragraph 23.

See also Advocate General Jacobs in C-255/97 DM Transport S.A, delivered on 24 September 1998, paragraph 39 and 40.
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and which kind of project calls it organises, the system gives Enova a considerable margin of
discretion, which makes the support measures selective (*7).

As for the information and educational support, it should be noted that the information helpline
provided by Enova is open to all undertakings, without Enova enjoying any discretion as to who
the advice is given to over this helpline. The measure could therefore be regarded as a general
measure. This seems, however, different concerning the other information and educational
measures provided by Enova, in particular the programmes which were ended on 1 January
2004, as Enova enjoyed discretion under the various programmes regarding whom to provide
with information, educational and advisory support.

This is apparent regarding the educational programme, in which only the first 50 applicants
profited from a paid course by Enova (no other company was entitled above that figure).

With regard to teaching material, it seems that Enova enjoyed discretion to dismiss projects.
The Authority has not seen additional documents on the tender process to assess on which
basis projects were chosen by Enova. It appears, however, that for these support measures each
undertaking interested in the training and educational programme would not automatically
receive the support and it seems that Enova enjoyed a considerable margin of discretion over
the information and education programmes (**), which speaks against a general measure. The
Authority therefore preliminarily concludes that these support measures by the Energy Fund are
selective.

With regard to the on-site programme, for which the Norwegian authorities state that Enova did
not enjoy any discretion, the Authority cannot — at this stage — conclude with the same certainty
that this programme is selective.

For the advisory and consultancy programmes, the Authority has not seen any guidelines, from
which Enova could not depart. It appears that Enova likewise enjoyed discretion in granting
support under this programme.

As for the support to municipalities, the Authority considers that this support does not constitute
a selective advantage in favour of an undertaking, if the aid was limited to the public entity
function. It will only constitute an advantage, if the measure benefits the municipalities’
commercial activities. Then the measure could fall under Article 61(1) of the EEA Agreement.

2.3 Distortion of competition and effect on trade between the Contracting Parties

To be aid in the meaning of Article 61(1) of the EEA Agreement, the measures must distort or
threaten to distort competition and affect trade between the Contracting Parties. The measures
are strengthening the competitive situation of the supported enterprises in the global and within
the energy and electricity markets in the European Economic Area, where they actually or
potentially compete with other energy producers (*°).

The Authority notes that quite a number of projects supported in the past (see section I 7 of this
Decision) might have fallen under the Act mentioned in point 1 e) of Annex XV to the EEA
Agreement (Commission Regulation (EC) No 69/2001 of 12 January 2001 on the application of
Articles 87 and 88 of the EC Treaty to de minimis aid), because the allocated grants are below
the de minimis threshold. However, this neither applied to all of the supported projects nor was
it a condition of the scheme.

As the electricity market is largely liberalised and there is trade flow in energy products and
electricity between the EEA States (e.g. Norway imports and exports a certain percentage of its
energy), the described (potential) distortion of competition takes place in relation to other EEA
undertakings. This is further demonstrated by the fact that various types of energy are traded

Q)

Y
)

This is supported by Enova’s own assessment of its role on its webpage, where it is stated: “Enova SF enjoys considerable freedom
with regard to the choice and composition of its strategic foci and policy measures”.

Contrary to the on site programme, the Norwegian authorities have not denied any discretion in favour of Enova in this respect.
E.g. in relation to traditional energy producers, hydro power producers or other renewable energy producers not supported by Enova
or companies not being supported for the application of energy efficiency measures.
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in Nordpool, a common framework between the Nordic countries. The Energy Fund system is
therefore distorting or threatening to distort competition and affect trade between the Contracting
Parties.

2.4 New aid

The Norwegian government states that the programmes merged under the Energy Fund
mechanism existed before the entry of Norway into the European Economic Area. The schemes
originally constituted existing aid within the meaning of Article 1(b)(ii) in Part II of Protocol 3
to the Surveillance and Court Agreement.

With the notification, the Norwegian authorities informed the Authority about alterations to
the existing aid. These consist of the 2002 merger of the schemes under the newly established
Energy Fund, the new administration of the support by creating the new administrative body
Enova, which enjoys a large discretion concerning granting the support, new objectives in
that the measures under the schemes should achieve certain measurable energy efficiency and
production goals, as well as a new financing mechanism (levy on the distribution tariff). These
changes were accompanied by a new set of legal provisions on Enova, which have an impact
on the support granted in that the measures should now achieve new policy objectives agreed in
2002 between the Norwegian State and Enova.

These alterations were not purely of a technical or administrative nature see Article 4(1) in the
Authority’s Decision of 14 July 2004 (195/04/COL), but significantly changed the previously
existing system and its legal framework, so that the modified support measures are to be
classified as new aid within the meaning of Article 1(c) in Part II to Protocol 3 of the Surveillance
and Court Agreement.

The Energy Fund system was belatedly notified to the Authority (see section II.1 of this
Decision) and thereby infringed the standstill obligation in Article 1(3) in Part I of Protocol 3 to
the Surveillance and Court Agreement. The aid is thus to be classified as “unlawful aid’ within
the meaning of Article 1(f) in Part II of Protocol 3 to the Surveillance and Court Agreement.
Any unlawful aid which is not declared compatible with Article 61(3)(c) of the EEA Agreement
could be subject to recovery.

3. COMPATIBILITY OF THE AID

In the Authority’s view, the aid measures do not comply with any of the exemptions provided for under
Article 61(2) or (3)(a), (b) and (d) of the EEA Agreement. Therefore, it needs to be assessed whether
the aid could be justified under Article 61(3)(c) of the EEA Agreement. Under this provision aid may
be declared compatible if ‘it facilitates the development of certain economic activities or of certain
economic areas, where such aid does not adversely affect trading conditions to an extent contrary to
the common interest’.

The Authority has doubts whether the conditions of this provision, which are to be read in conjunction
with the Authority’s Environmental Guidelines, are fulfilled. The Authority’s 2001 Environmental
Guidelines required the EFTA States to bring their environmental aid schemes into line with these
guidelines before 1 January 2002. The Norwegian authorities accepted this commitment by letter
dated 6 July 2001 (*0).

In the following assessment, the Authority will make a distinction between the Energy Fund system as
notified to the Authority and applied since 1 January 2002 (see section II 3.1 of this Decision) and the
future changes envisaged by the Norwegian authorities which intend to make the support compatible
with the EEA state aid provisions (see section II 3.2. of this Decision).

(*9) Doc. No 01-5475-A.
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3.1  The system as notified and applied since 1 January 2002
3.1.1 Support for production of renewable energy sources

The support granted by Enova has been characterised by the Norwegian authorities as
investment aid. The Authority has analysed the support measure in order to establish the nature
of the aid. The difference between the two forms of aid, investment aid and operating aid,
is that the latter is aid which reduces the charges resulting from ordinary everyday activities
(running costs), which, in normal commercial circumstances, are borne out of the budget of
the undertaking (*"). However, according to the Authority’s preliminary view, the support for
renewable energy sources aims at concrete investments in an environmentally friendly energy
type and does not reduce ordinary running costs of the undertakings in question. The Authority,
at the present stage of the procedure, therefore classifies the aid as investment aid.

Investment aid for renewable energy production is, according to point D.1.3(27) of
the Environmental Guidelines, allowed for 40% of the eligible costs. However, where
necessary — a criterion which is not specified further — 100% of the eligible costs can be
supported, whereby the installations concerned will then not be entitled to receive any further
support. The eligible costs should be strictly confined to the extra investment costs necessary to
meet the environmental objectives, which means that these are normally the extra costs borne
by the firm compared with a conventional power plant with the same production capacity (point
D.1.7(32) of the Environmental Guidelines). The aid must be calculated net of the benefits
accruing from any capacity increase, cost saving engendered during the first five years of the
life of the investment and additional ancillary production during the five-year period. The
Environmental Guidelines stress (in point (27)) that the support of this energy source is one of
the objectives which should be encouraged the most.

The Authority notes that the ‘extra cost approach’ of the Environmental Guidelines is not
followed by the system as notified, as no comparison with traditional energy production is
carried out. This is sufficient for the Authority to raise doubts on whether the approach by the
Norwegian authorities to use a net present value calculation instead, is compatible with the
functioning of the EEA Agreement.

As far as the notification of the Energy Fund system and its application until today is concerned,
the Authority does not have — at this stage of the assessment — to enter into a detailed analysis
as to whether alternatively the aid could be calculated according to the principles applied to
operating aid (point D.3.3.1(54) of the Guidelines). It suffices to note that even under the
application of these principles, the Authority would — without the envisaged amendments of
the scheme mentioned under section I 9.2 of this Decision — have doubts on the compatibility
of the system as notified and applied until now.

The main concern is that the Energy Fund system — as applied hitherto — might in certain
instances lead to overcompensation, as the provisions regulating the Fund do not contain
precise limitations to ensure that the support does not exceed the difference between the
market price of the energy concerned and the production costs. In particular, the net present
value calculation as suggested by Enova in the notification does not contain sufficiently
clear stipulations of the single components of the calculation method, see point (54), third
subparagraph of the Environmental Guidelines. For example, it is not spelled out that the aid
may never exceed the threshold stipulated in point (54) of the Environmental Guidelines or
that support could only be given to achieve a zero net present value (*?). However, as the net

"
()

See Case 409/00 Spain v Commission, [2003] ECR 1-1487, paragraph 55 with a reference to Case C-351/98, Spain v Commission
[2002] ECR 1-8031 paragraph 43, Case T-459/93 Siemens SA v Commission — [1995] ECR 1I-1675 paragraph 77.

See Annex 1 of Norway’s letter of 11 September 2003. While it is stated in several places in the document that Enova will establish
under which conditions the project will break even, it is not explicitly stated anywhere that the aid cannot surpass a zero net present
value threshold or will respect the threshold mentioned in point (54) of the Environmental Guidelines. On page 3 of the same letter
the triggering-off effect is linked to a positive investment decision, which is not necessarily identical to a zero net present value.
In conjunction with the example quoted above, section I 5.2 of this Decision, which showed a positive net present value after
the granting of investment aid by Enova, the Authority cannot be certain that the zero net present value has been respected in all
instances. The Authority notes that the wind project quoted under section I 5.2 of this Decision is only a model calculation from
which it cannot be necessarily deducted that the projects actually supported received excess aid. It further notes that Norway later
explained that the positive net present value resulted from too low a rate on return on capital. However, the example only further
confirms the Authority’s view that the absence of sufficiently clear criteria could create the opportunity for granting aid which is,
inadvertently, in excess of Enova’s own stipulations.
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3.12

3.13

present value calculation suggested by Enova includes a return on capital, the Authority is of
the preliminary view that support to be granted in excess of a zero net present value of the
project will result in overcompensation.

Likewise, the Authority cannot be certain whether the chosen discount rate of 7% is correct
for all industries and whether the mechanism to establish the discount rate (by reference to
government reports and pre-established ranges of risk premiums for certain industries) is
sufficient to establish a rate which precludes overcompensation.

It is further stated that the system stipulates that an applicant has to inform Enova about any
other applications of aid and that the Norwegian authorities will assure that the aid does not
exceed the allowed threshold under the Environmental Guidelines.

The Authority notes that the evaluation aid method presented by Enova (¥) states that other
government aid is taken into consideration, without, however, explicitly referring to an upper
threshold as stipulated under point (54) of the Environmental Guidelines. The Authority is
aware that some projects receive aid from different sources (**) and can not be entirely certain
whether the cumulation rule has been respected by Enova in all cases.

As further eligible costs are not clearly defined in the system as notified, the Authority would
also not be able to ascertain that aid is indeed limited to plant depreciation as stipulated by point
(54) of the Environmental Guidelines (+).

Energy saving measures

The Authority notes that similarly to energy saving measures, the support envisaged by the
Norwegian authorities is not calculated according to methods which compare renewable energy
production with production of traditional energy, see point D.1.3(25) and D.1.7(32) of the
Environmental Guidelines. This raises doubts as to the compatibility of the system as notified
and applied with the functioning of the EEA Agreement.

As to the net present value calculation suggested by the Norwegian government and whether
such a calculation could be justified, it suffices to state that — apart from the concern of
overcompensation (see 3.1.1) — the possibility mentioned under point D.3.3.1(54) of the
Environmental Guidelines — to whose principles the Norwegian authorities refer — is only open
to renewable energy production and not to energy saving measures. Also from the provisions
on investment aid (point D.1.3(25) of the Environmental Guidelines) it becomes clear that
renewable energy support is treated more favourably than energy saving measures. While for
the former up to 100% of eligible costs might be supported (where necessary), the support
for energy saving measures is limited to 40%. The Authority therefore has doubts that this
calculation method could be used at all for energy saving measures.

Investment in new energy technology

At the present stage of the proceedings, the Authority does not yet have a full picture whether
the support of such technology is limited to renewable energy sources or could also cover
other types of energy technology, which is relevant for determining which provisions of the
Environmental Guidelines would apply to the support in question.

In any event, as to the application of the net present value calculation, the Authority’s
preliminary findings under section I 3.1.1 of this Decision would apply.

The Authority will investigate further whether the aid in question is investment support under
the Environmental Guidelines or rather aid for research and development which should have
been assessed under the Authority’s Research and Development Guidelines.

(¥) In letter dated 11 September 2003 from the Norwegian authorities, Annex 1, page 5.

(*) E.g. the Utsira project which receives aid from Enova, the Research and Development Council and the Norwegian Pollution Control
Authority.

(*) See on the notion of plant depreciation also section II 3.2.1 of this Decision.
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3.1.4 Information and educational measures
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3.2.1

The Authority does not have sufficient information to assess whether the projects exceeding the
de minimis threshold supported under this heading (in particular the programme on teaching
material, educational courses for technical personnel, the on-site follow-up) can be declared
compatible with Article 61(3)(c) of the EEA Agreement.

The Authority notes that the schemes were not limited to small and medium sized companies, as
stipulated in the Act mentioned in point 1 f) in Annex XV to the EEA Agreement (aid to small
and medium-sized enterprises) (*°). Nor can the Authority be certain at this point whether such
support would have been limited to investment as stipulated in Article 4 of that Regulation.

Likewise the Authority does not have sufficient information to ascertain the application of the
Act mentioned as point 1 d) in Annex XV to the EEA Agreement (training aid) (*").

The Authority notes that in particular with regard to the advisory and consultancy services
paid for by Enova, some of the support might be acceptable as part of the eligible costs for
energy saving measures or investment support for renewable energy, or alternatively, under
point D.2(36) of the Environmental Guidelines, as far as small and medium sized enterprises
are concerned. However, the Authority does not have sufficient information on all the projects
supported so far to make this analysis and notes in general that the system as such does not
contain any limitation to these companies. The Authority does not see any other Guidelines or
Block exemptions that would justify these measures.

The system with the envisaged amendments by the Norwegian authorities
Renewable energy investment support

The Authority will, during the formal investigation procedure, examine whether the net
present value calculation suggested by the Norwegian authorities can be accepted for the grant
of investment aid. The starting point for the Authority’s analysis is point D.1.3(27) of the
Environmental Guidelines which stipulates that the rate for investment in support of renewable
energy sources is 40 % of the eligible costs. Where necessary — a criterion not further specified
in the Environmental Guidelines — investment aid up to 100 % of eligible costs can be granted.
The eligible costs (see point D.1.7(32) of the Environmental Guidelines) normally consist of
the extra costs borne by the firm in comparison to a conventional power plant with the same
capacity.

At this stage in the proceedings, the Authority makes the following observations on the use
of the net present value calculation as suggested by the Norwegian authorities. The method
proposed by Norway does not make a straight comparison between a renewable energy project
and a chosen conventional plant. However, the net present value method may, with certain
assumptions, ascertain that there will never be any overcompensation in the sense that the
received support exceeds the extra investment costs.

We may compare a renewable energy plant to a hypothetical conventional plant of the same
capacity in terms of output, but with different cost structures. A stylized example assuming
constant flows of revenue and operating costs over a given time span may shed light on the
relationship between a subsidy to a renewable plant and the extra investment costs such a plant
would require compared to a conventional plant. Letting subscript 1 relate to conventional
plants and subscript 2 to renewable plants, and introducing the following variables,

r = annual revenue
¢, = annual operating costs, k = 1.2
I = investment costs, k = 1.2

iy, = required rate of return k = 1.2

(*%)  See footnote 22 of this Decision.
(*7) See footnote 23 of this Decision.
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n = number of years

L
i, =present value factor of future cash flows= 2 _d4 k=12

(g

S = subsidy to make net present value of renewable plant equal to zero,
one can write:
(1) rd1 — C]d] — I] =0

implying that the net present value of a conventional plant is equal to zero (*), and
furthermore

(2) rd2 — C2d2 — 12 +S=0 (**)
As (1) =(2), S can be expressed as
(3) S = (I-1)) + (r—¢y) d; — (r¢2)dy

It is evident that for a given investment in a renewable energy plant, S, will increase the higher
the operating costs, ¢,, are. Likewise, the subsidy will increase the higher the required rate of
return, i,, is and consequently the lower d, is. The higher the discount factor is, the lower the
present value of the future net income stream, r — ¢, is.

If the required rate of return is equal for a conventional and a renewable energy plant, i.e. i; =
iz and d] = d2 = d,

(4) can be written:
(5)S= (I~ 1) —(c1 —¢c)d.

This implies that as long as operating costs for a conventional plan, c;, are higher than those
for a renewable plant, c,, then the subsidy, S, will be smaller than the extra investment costs
for the renewable plant, (I, — I;). In that case there is no risk for overcompensation in that the
subsidy will exceed 100% of the extra investment costs.

It may be illustrative to look at some concrete examples. The actual wind energy project
referred to in section 1.9.2 above required an investment aid of NOK 38 million. On the basis
of the data in the table on operating costs for various power plants in the same section, it may
be reasonable to assume that operating costs for a conventional plant may be twice as high as
for the wind energy project. Using such an assumption and applying the formulas above, the
aid intensity for the mentioned wind energy project, measured as subsidy in relation to extra
investment costs will be 40%. It is thus assumed that the required rate of return, 6.33 %, is
equal for both projects. If, however, the required rate of return for the wind project would be
2 percentage points higher, i.e. 8.33 %, the subsidy amount would increase to some NOK 52
million and the aid intensity would increase to 55 %.

In the cases described, where operating costs are twice as high for conventional as for
renewable energy plants, it is rather unlikely that there would be any overcompensation. This
would occur only with exceptionally high risk premiums attached to renewable energy projects,
and hence these projects would be rather unrealistic.

On the other hand, if the operating costs for a renewable energy plant approach the operating
costs for a conventional plant and the required return for the former is higher than for the latter
due to a perceived extra risk related to investment in renewable energy, the picture may be

In practice it would be equal to zero or positive, otherwise it would not be brought about. For simplicity it is assumed here that it
equals zero.
(") As the plants are equal in size, the sales revenue, r, will be the same in both cases.
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different. If it is assumed that operating costs are equal for both alternatives, ¢; = ¢, = ¢, then
(4) can be written:

©)S=(Iy—1)) + (r—c)(d; — dy).

Higher required return for a renewable energy plant means that d, < d;, and in that case the
subsidy will exceed the extra investment costs.

According to point 10 in section 1.9.2 above, Norway commits itself not to grant aid to
renewable energy projects for operating costs that exceed those for conventional plants. In the
Authority’s understanding, this may mean that operating costs equal to those for conventional
plants may be covered. If this understanding is correct, the result may be, in light of what has
been said just above, still overcompensation.

However, the commitment as stated in point 9 and 5 in section 1.9.2 may pose a more efficient
constraint for the amount of aid granted. According to this commitment, the Norwegian
authorities will, except for biomass, not grant aid beyond the threshold in point (54) of
the Environmental Guidelines. Point (54) establishes that operating aid may be granted to
compensate for the difference between production costs of renewable energy and the market
price for the power concerned. However, the aid may be limited to plant depreciation.

At the outset, aid to compensate for the difference between production costs and market price
is just what is necessary to achieve a net present value for the project equal to zero. As long as
this aid is less than the actual depreciation, it is considered to be compatible.

While point (54) of the Guidelines refers to current operating aid, the Authority’s preliminary
view is that the principle thus established may as well be applied to aid granted in relation to
an investment provided that the value of the aid does not get higher than point (54) provides
for. That will be taken care of if the value of annual depreciation is discounted to present value
and that this value sets a ceiling of the amount of aid that can be granted.

According to this principle investment aid may be granted to compensate for the difference
between production costs and market price as long as this amount is lower than the discounted
value of future depreciation.

As explained above the amount of an investment subsidy aimed at compensating for the
difference between production costs and market price will increase with increasing discount
factor (required rate of return including risk premium). In that case the present value of future
net operating income will diminish thus requiring more aid to make the project profitable.

While the amount of subsidy thus increases with increasing requirements to return, the present
value of annual depreciation decreases. This limits the amount of aid that can be granted as
risk premiums and thus requirements of return on investment in renewable energy projects
increases. The project as mentioned in 1.9.2 above may illustrate this. The aid amount was
calculated to NOK 38 million using a discount rate of 6.33 %. Assuming a linear depreciation
over the life-time of the project, the present value of depreciation is NOK 61 million. If the
discount factor were to be increased, the amount of aid would need to be increased to break
even while the value of future depreciation would decrease. At a discount rate of 8.25% the
need for subsidy would be NOK 51.4 million. The present value of future depreciation would
reach the same amount. Higher discount rates would increase the amount required to break
even while the allowable subsidy would decrease making the project unprofitable and hence
unworkable.

As the present value of future depreciation is unaffected by development of operating costs, it
is also constraining how much subsidy can be granted because of increasing operating costs. As
shown above the present value of future depreciation in the quoted example, using a discount
factor of 6.33 %, is NOK 61 million. If operating costs were higher than in the quoted example,
that could be catered for to the extent that the total subsidy was within this limit. In the concrete
example, operating costs 40 % higher than those specified could be compensated for, but not
more than that.
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As stated above, in the Authority’s preliminary view the principles of point (54) of the
Environmental Guidelines can be used to allow for such a calculation method. According to
point (54) of the Environmental Guidelines, aid to renewable energy projects can be granted
as the difference between the production costs of a renewable energy project and the market
price, limited however to plant depreciation, which is, in the Authority’s view, to be understood
as investment depreciation. Against this background, the Authority then notes that the aid
granted under point D.3.3(54), while described under the heading ‘operating aid’, in reality also
concerns investment aid. In other words, both aid given under point D.1.3(27) and aid given
under point D.3.3(54) in reality deal with investment support (**). This can be already derived
from point (53) of the Environmental Guidelines which introduces the operating aid calculation
with the words that ‘in the renewable energy field, unit investment costs are particularly high
and generally account for a significant proportion of the firms’ costs and do not allow firms
to charge competitive prices on the market.” Based on the assumption that it is the high (extra)
investment costs which cause the competitive disadvantage, point (54) of the Environmental
Guidelines allows for the covering of these investment costs (plant depreciation) in full (i.e. up
to 100 %), as far as they cannot be covered by the market price. The support by Enova respects
this threshold.

It should be noted that contrary to how operating aid is normally treated under the State aid
provisions, for renewable energy projects the Environmental Guidelines stipulate that operating
aid should normally be allowed, see point (49) of the Environmental Guidelines (). A
renewable energy project can legitimately receive both investment aid and operating aid under
the Environmental Guidelines, as long as the threshold for operating aid is not exceeded (see
point D.3.3.1(54), second paragraph of the Environmental Guidelines (°°)). This shows that
Enova could legitimately have chosen to support these projects solely on the basis of operating
aid principles and granted up to 100 % of the investment costs exceeding the market price with
an aid scheme which granted project financing in instalments rather than in the form of a lump
sum payment foreseen by the Energy Fund system. The difference of a one-off investment
lump sum payment as envisaged by the Norwegian authorities, compared to an operating aid
system which would grant aid in fixed instalments over a certain period of time, is small. While
administratively easier to handle, the aid granted by Enova might be rather less distortive than
a continuous classical operating aid scheme (°'). The Authority will analyse this point further
in its investigation.

In the formal investigation procedure the Authority will further investigate the possibilities
of Enova to grant further assistance for the energy produced by the project. Point (54) of the
Environmental Guidelines stipulates that aid might only be granted for plant depreciation and
that ‘/a/ny further energy produced by the plant will not qualify for any assistance’. In the
Authority’s preliminary view this formulation constitutes a concretisation of the proportionality
test under Article 61(3)(c) of the EEA Agreement which provides for only so much aid so that
a project can reach the (horizontal) objectives, in this case environmental protection. The need
for support for renewable energy projects is based on the competitive disadvantage which these
projects face in relation to traditional energy production. They are therefore entitled to receive
aid to reach the market. The aid is therefore smaller the bigger the income base of the project. In
concrete terms, the Authority is concerned that without any further modifications to the Enova
system, projects funded by Enova might receive, in future, State support. Given that the net
present value calculation used by Enova already includes a fair return on capital, such further
support is likely to result in excess profit. The Authority will therefore investigate whether

*
*)

)

@)

The only exception is support for biomass, for which the ‘real” running costs of the company are supported, if it exceeds the
investment; see point (55) of the Environmental Guidelines.

Normally investment aid and operating aid are treated according to very different principles under the State aid provisions, taking
into account that operating aid normally does not contribute to any horizontal objectives but just reduces the company’s running
costs without creating an overall benefit for society. Operating aid should therefore, in principle, not be allowed under the State aid
provisions. Here, however, the Environmental Guidelines make a different choice for the support of renewable energy projects.
The aids would then be calculated together to establish that the threshold of point (54) is not exceeded. See e.g. Commission
Decisions N 727/2002 — the Netherlands, MEP — Stimulating renewable energy and N266/2003 — the Netherlands, The Q7 Wind
project, where the project first received operating aid and later investment aid. The European Commission established, in the second
decision, that the investment aid added to the already authorised operating aid scheme did not exceed the maximum operating aid
amount.

In this respect it should also be noted that the European Commission has, in its decision on investment aid which has been calculated
according to the extra cost approach, also taken the companies’ operating costs into account, see e.g. N 266/2003 — the Netherlands,
where the operating costs of the company were considered in the assessment of the cost savings calculation. This demonstrates that
for both, investment aid and operating aid, operating costs are indeed to be considered. It is therefore not to Norway’s advantage
that the calculation method in D.3.3.1 (54) of the Environmental Guidelines includes the operating costs as a calculation factor.
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there is need for a further limitation to the system, in that a supported project, which has
reached a zero net present value and for which the threshold of point (54) of the Environmental
Guidelines has been met, is not entitled to receive further support, regardless of whether this
support would legally qualify as State aid. This would mean that under the item ‘income’ in
the net present value calculation used by Enova, all income must be taken into account, i.e. not
only commercial revenues, but also other benefits resulting from state intervention.

The Authority notes positively that regarding the possible introduction of a green certificate
system (°?) which might be introduced in the near future, the Norwegian authorities have stated
that contracts with recipients of Enova support contain a clause stipulating that the whole
amount of investment support must be reimbursed prior to entry. As the Authority has doubts
on the necessity of the aid, it will examine whether the clause must be extended to other types
of government invention.

The Authority still questions the Norwegian authorities’ suggestion that the net present value
calculation for renewable energy projects should also cover such projects which, due to higher
operating costs which cannot be supported in the Authority’s view, end up with a negative
present value. The Norwegian authorities have suggested to the Authority to amend the Energy
Fund system in that ‘operating costs which exceed the operating costs for traditional power
production from oil, gas and coal will not be included in the net present value calculation
described in number 2 (). Hence renewable energy projects shall not be compensated for
operating costs higher than for traditional power production from oil, gas and coal.” The
Authority is not certain whether such projects would not better fit the logic of the support of
new energy technologies and should be supported under that programme. The current approach
seem to involve a deviation from the rationale of the net present value approach in that the
support should enable the project to reach the market, which with the formulation chosen by
Norway would not be the case. The Authority will investigate this point further.

As to the eligible costs, the Authority notes that the Norwegian authorities wish to base the
investment costs on the list of accepted cost items in Commission Decision N75/2002 (°%).
The Authority might find support for these costs acceptable, as long as they concern extra
investment necessary to meet the environmental objective. However, the Authority already
states at this stage of the procedure that only such costs which actually occur in a project can
be supported. E.g. as far as the Commission Decision, in the case of Finland, accepted certain
costs related to district heating items, these cost items cannot be transferred to other projects.
The Authority further notes that in line with Commission Decision N 266/2003 — O7 wind
project, the Netherlands, the financial costs of the project are not eligible. This covers the
depreciation, the recipient’s overhead costs, interest paid, adherence fees and deductible taxes.
The Norwegian authorities have confirmed to the Authority that financial costs will not be
included in the calculation, neither will so-called ‘miscellaneous’ or ‘indemnity costs’.

In its assessment the Authority will also take into account that according to point D.1.3(27)
of the Environmental Guidelines, renewable energy sources are one of the environmental
objectives that should be encouraged the most. While Norway uses predominantly renewable
energy in the form of hydro power, there could be concerns about a potential increase of energy
imports into Norway, given that hydro power suffers from various instabilities. In order not to
substitute the dependency on hydro power with a dependency on energy imports (from fossil
fuels), the Norwegian authorities have developed the current support scheme.

Energy saving measures

The Norwegian authorities suggest amending the notified system (see section 1. 9.3 of this
Decision) and intend, for the support of energy saving measures, to apply the ‘extra cost
approach’ as stipulated in point (27) and (32) of the Environmental Guidelines. The Authority
notes that this approach as such is in line with the Environmental Guidelines.

(*?) A system by which power producers earn Green Certificates as proof of energy being generated from renewable sources. For
additional revenue, producers can sell their Green Certificates separately from their electricity. The certificates are often traded at
a minimum price set by the Government, which may not classify as State aid. See Case C-379/98 Preussen Elektra [2001] ECR
1-2099. Norway is considering the introduction of such a system possibly for 2007.

(*®) See section I 9.2. number 10 of this Decision.

(**) See footnote 28 of this Decision.
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3.6

3.7

New energy technologies

Given that the Norwegian authorities are considering reviewing the mechanism, the Authority
cannot yet form a final view on this aid measure. If unchanged, the comments made under
section II 3.1.3 of this Decision remain valid.

Information and education measures

The Authority notes that the majority of the programmes, i.e. the programme on the
development of teaching materials and learning concepts, as well as the education courses in
energy for technical personnel and engineers/on-site follow up ended on 1 January 2004. If any
of these programmes — or similar programmes — are to be started again, the Authority should be
notified in case the programme triggers off a notification requirement (e.g. programmes above
the de minimis threshold, etc.) The Authority therefore does not need to further comment on
the projects.

As to the advisory and consultancy services, the Authority is still awaiting further information
from the Norwegian authorities as to whether these services should be only given to small and
medium sized undertakings in the future and might therefore be acceptable either under point
(36) of the Environmental Guidelines in conjunction with Commission Regulation (EC) No
70/2001 on aid to small and medium sized enterprises or as part of the investment costs for
energy saving measures according to point (27), (32) of the Environmental Guidelines. The
Authority cannot, therefore, develop a definite view on this support measure.

As to the programme in favour of local municipalities, the Authority is awaiting further
explanation as to the way in which it is guaranteed that the programme does not benefit the
commercial activities of the local authorities.

Annual reporting

If the Authority were to accept the amended Energy Fund system in a final Decision, it
would require the Norwegian authorities to report in a detailed manner on the support
of, in particular, the energy saving measures, renewable energy products and new energy
technologies. However, the details of the reporting obligation will only emerge during the
formal investigation procedure.

The financing mechanism

According to established case law, one cannot separate an aid measure from the method by
which it is financed. As the European Court of Justice has held, the financing mechanism of
a support scheme might render the whole aid incompatible with the common market (*°), in
particular if it entails discriminatory aspects. The need to consider the financing mechanism
together with the aid scheme is in particular requested, when the levy has been explicitly
created for the financing of the aid scheme, which is the case for the Energy Fund.

This means that the Authority has to take into account that the measures supported by the
Energy Fund are financed via a levy on the distribution tariff. This levy on the distribution
tariff, while not levied on the energy production as such, will indirectly also concern imported
energy. In this respect the Authority notes, in particular, that the levy is linked to the volume
of energy consumption, and not levied at a fixed rate (°®). However, the link to the volume
generally reflects the polluter-pays principle of the Environmental Guidelines and, in line with
Commission practice, the financing mechanism might be declared compatible with the State
aid provisions (*7).

() Cases C-261/01 and C-262/01, Belgische Staat between Calster, Cleeren, Openbaar Slachthuis NV, paragraph 46, Case C-47/69
France v Commission [1970] ECR 487, paragraph 4.

(*%) This was considered relevant in some Commission decisions on ‘stranded costs’, see N 161/04 — Portugal and N 490/2000. In the
two cases, the levy was linked to consumption, but was not shared equally between domestic and foreign operators. However, at
this stage it is not clear whether this case law is relevant for the present case.

(*7) See e.g. Commission Decision 707/2002 — the Netherlands, N 553/01 — Ireland.
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In this respect it should be taken into account that there is no restriction in the whole support
scheme that the aid should only benefit Norwegian producers. In particular for energy saving
measures, it is likely that a certain share of subsidiaries of foreign companies active in Norway
will profit from the measures. However, the Authority will require further information on this
point to form a final view.

4. CONCLUSION

The Authority therefore concludes that it has doubts as to whether the Energy Fund system is
compatible with the functioning of the EEA Agreement, in particular with Article 61(3)(c) of the EEA
Agreement in conjunction with the Authority’s Environmental Guidelines. These doubts concern the
system as notified in 2003 and applied since 1 January 2002. The Authority in particular notes that it
does not have information on the projects so far supported by the Energy Fund to establish whether
they would be in compliance with the amended Energy Fund system, should the Authority accept the
latter suggestions by the Norwegian authorities. The doubts, however, also extend to some aspects of
the suggested amendments for the future application of the system, as outlined in this Decision.

Consequently, and in accordance Article 4(4) in Part II of Protocol 3 to the Surveillance and Court
Agreement, the Authority is obliged to open the procedure provided for in Article 1(2) in Part I of
Protocol 3 of the Surveillance and Court Agreement. The decision to open proceedings is without
prejudice to the final decision of the Authority, which may conclude that the measures in question are
compatible with the functioning of the EEA Agreement.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in
Article 1(2) in Part I of Protocol 3 to the Surveillance and Court Agreement, requests the Norwegian
authorities to submit its comments within one month of the date of receipt of this Decision.

In light of the foregoing considerations, the Authority requires the Norwegian government, within
one month of receipt of this Decision, to provide all documents, information and data needed for the
assessment of the compatibility of the support measures under the Energy Fund.

HAS ADOPTED THIS DECISION:

1. The Authority has decided to open the formal investigation procedure provided for in Article 1(2) in
Part I of Protocol 3 to the Surveillance and Court Agreement with regard to the Norwegian Energy
Fund.

2. The Norwegian government is requested, pursuant to Article 6(1) in Part II of Protocol 3 to
the Surveillance and Court Agreement, to submit its comments on the opening of the formal
investigation procedure within one month from the notification of this Decision and to provide
all such information as may help to assess the aid measure.

3. The Norwegian government shall be informed by means of a letter containing a copy of this
Decision.

4. The EC Commission shall be informed, in accordance with Protocol 27(d) of the EEA Agreement, by
means of a copy of this Decision.

5. Other EFTA States, EC Member States, and interested parties shall be informed by the publishing of
this Decision in its authentic language version, accompanied by a meaningful summary in languages
other than the authentic language version, in the EEA Section of the Official Journal of the European
Communities and the EEA Supplement thereto, inviting them to submit comments within one month
from the date of publication.
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6. This Decision is authentic in the English language.

Done at Brussels, 18 May 2005.

For the EFTA Surveillance Authority

Einar M. Bull Bernd Hammermann

Acting President College Member
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EF-ORGANER

KOMMISJONEN

Tilkynning um fyrirhugada samfylkingu fyrirtaekja 2005/EES/40/04
(Mal nr. COMP/M.3855 — Webasto/Starck/Staxera)

Mal sem kann a0 verda tekio fyrir samkvaemt einfaldadri malsmeofero

1.  Framkveemdastjorninni barst 27. juli 2005 tilkynning samkvamt 4. gr. reglugerdar radsins (EB)
nr. 139/2004(") um fyrirhugada samfylkingu par sem pyska fyrirteekid Webasto AG (,, Webasto®),
og pyska fyrirtaekid H.C. Starck GmbH (,,Starck®) sem stjornad er af pyska fyrirteekinu Bayer AG
(,,Bayer®), 60last med hlutafjarkaupum i nystofnudu félagi um sameiginlegt verkefni sameiginleg
yfirrad, i skilningi b-lidar 1. mgr. 3. gr. fyrrnefndrar reglugerdar, yfir pyska fyrirteekinu Staxera
Holding GmbH & Co. KG (,,Staxera®).

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:

—  Webasto : birgir i bilaidnadinum,

—  Starck : keramik- og malmduft og -solt, ihlutir fyrir efnarafala sem gerdir eru r oxidum & fostu
formi,

—  Bayer : idefni og vorur & svidi heilsugaslu og rektunar,

Staxera : (hdhita-) efnarafalar gerdir ir oxidum a fostu formi. (SOFC).

3. AJd lokinni frumathugun telur framkvamdastjornin ad samfylkingin, sem tilkynnt hefur verid, geti
fallid undir gildissvid reglugerdar (EB) nr. 139/2004. Fyrirvari er p6 um endanlega akvordun. Hafa
ber i huga ad petta mal kann ad verda tekid fyrir samkvaemt malsmedferdinni sem kvedid er & um
i tilkynningu framkvemdastjornarinnar um einfaldada malsmeodferd vid meodhondlun tiltekinna
samfylkinga samkvamt reglugerd radsins (EB) nr. 139/2004(%).

4.  Hagsmunaadilar eru hvattir til ad senda framkvaemadastjoérninni athugasemdir sem peir kunna ad hafa
fram ad feera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvamdastjorninni innan tiu daga fra pvi ad tilkynning pessi birtist
Stjtid. ESB (C 194, 9. agust 2005). Paer ma senda med simbréfi (faxnr. (32) 22 96 43 01 /22 96 72 44)
eda 1 posti, med tilvisuninni COMP/M.3855 Webasto/Starck/Staxera 4 eftirfarandi postfang:

European Commission
Directorate-General for Competition,
Merger Registry

J-70

B-1049 Bruxelles/Brussel

(') Stjtid. ESB L 24, 29.1.2004, bls. 1.
() Stjtid. ESB C 56, 5.3.2005 bls. 32.
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Tilkynning um fyrirhugada samfylkingu fyrirtzekja 2005/EES/40/05

(Mal COMP/M.3883 — GDF/Centrica/New SPE)

Framkvamdastjorninni barst 2. agtst 2005 tilkynning samkvemt 4. gr. reglugerdar radsins (EB)
nr. 139/2004(') um fyrirhugada samfylkingu, par sem fyrirtzkid Gaz de France International
S.A., sem stjornad er af franska fyrirtekinu Gaz de France S.A. (,,GDF*), og fyrirtaekid Centrica
Oversees Holding Limited, sem stjornad er af breska fyrirteekinu Centrica PLC (,,Centrica‘), 0last
med framlagssamningum og hlutafjarkaupum sameiginleg yfirrad, i skilningi b-lidar 1. mgr. 3. gr.
fyrrnefndrar reglugerdar, yfir belgisku fyrirteekjunum SPE S.A. (,,SPE*), ALG Negoce S.A. (,,ALG",
sem GDF hefur stjornad fram ad pessu en ekki Centrica) og Luminus NV (,,Luminus®, sem Centrica
hefur stjornad fram ad pessu en ekki GDF), og mynda nu belgiska fyrirteekid ,,New SPE®.

Starfsemi hlutadeigandi fyrirteekja er sem hér segir:

—  GDF: framleidsla 4, vidskipti med og sala & gasi og rafmagni,

—  Centrica: framleidsla 4, vidskipti med og sala & gasi og rafmagni,
—  SPE: rafmagnsframleidsla og sala 4 gasi og rafmagni i Belgiu,

—  ALG: sala a gasi og rafmagni i Belgiu,

—  Luminus: sala & gasi og rafmagni i Belgiu.

A9 lokinni frumathugun telur framkvaemdastjornin ad samfylkingin, sem tilkynnt hefur verio, geti fallid
undir gildissvid reglugerdar (EB) nr. 139/2004. Fyrirvari er p6 um endanlega akvordun.

Hagsmunaadilar eru hvattir til ad senda framkvemadastjorninni athugasemdir sem peir kunna ad hafa
fram ad feera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkveaemdastjorninni innan tiu daga fra pvi ad tilkynning pessi birtist
i Stjtio. ESB (C 194, 9. agtist 2005). beaer senda med simbréfi (faxnr. (32) 22 96 43 01 /22 96 72 44)
eda 1 posti, med tilvisuninni COMP/M.3883 — GDF/Centrica/New SPE, 4 eftirfarandi postfang:

European Commission
Directorate-General for Competition,
Merger Registry

J-70

B-1049 Bruxelles/Brussel

(') Stjtid. ESB L 24, 29.1.2004, bls. 1.



11.8.2005 EES-vidbatir vid Stjornartidindi Evropusambandsins Nr. 40/35

Tilkynning um fyrirhugada samfylkingu fyrirtzekja 2005/EES/40/06
(Mal nr. COMP/M.3897 — WestLB/NordLB/Shinsei/Flowers/SGK)

Mail sem kann ad veroda tekio fyrir samkvaemt einfaldadri malsmedfero

1. Framkvemdastjorninni barst 2. agust 2005 tilkynning samkvemt 4. gr. reglugerdar radsins (EB)
nr. 139/2004(") um fyrirhugada samfylkingu par sem pyska fyrirtakid WestLB AG (,,WestLB*),
pyska fyrirtaekid Norddeutsche Landesbank Girozentrale ASGR (,,NordLB®), japanska fyrirteekid
Shinsei Bank Ltd (,,Shinsei*) og bandariska fyrirteekio J.C.Flowers & Co., LLC (,,Flowers®) 6dlast
med hlutafjarkaupum i nystofnudu félagi um sameiginlegt verkefni sameiginleg yfirrad, i skilningi
b-lidar 1. mgr. 3. gr. fyrrnefndrar reglugerdar, yfir pyska fyrirtekinu SGK Servicegesellschaft
Kreditmanagement (,,SGK®).

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:

—  WestLB: hofudstéovar sparisjoda i Nordrhein-Westphalen og Brandenburg og alpjoédlegur
alhlidabanki,

—  NordLB: banki sambandsrikjanna Nedra-Saxlands og Sachsen-Anhalt og alpjodlegur
alhlidabanki,

—  Shinsei: fjarfestinga- og vidskiptabanki,
—  Flowers: fjarfestir i 6skradum hlutabréfum,
—  SGK: kaup, stjornun og umsysla i tengslum vio lan.

3. AJd lokinni frumathugun telur framkvamdastjornin ad samfylkingin, sem tilkynnt hefur verid, geti
fallid undir gildissvid reglugerdar (EB) nr. 139/2004. Fyrirvari er p6 um endanlega dkvordun. Hafa
ber i huga ad petta mal kann ad verda tekid fyrir samkvaemt malsmedferdinni sem kvedid er & um
i tilkynningu framkvemdastjornarinnar um einfaldada malsmedferd vid medhondlun tiltekinna
samfylkinga samkveemt reglugerd radsins (EB) nr. 139/2004(?).

4.  Hagsmunaadilar eru hvattir til ad senda framkvaemadastjorninni athugasemdir sem peir kunna ad hafa
fram ad feera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvamdastjorninni innan tiu daga fra pvi ad tilkynning pessi birtist
Stjtid. ESB (C 195, 10 agust 2005). baer ma senda med simbréfi (faxnr. (32) 22 96 43 01 /22 96 72 44)
eda 1 posti, med tilvisuninni COMP/M.3897 — WestLB/NordLB/Shinsei/Flowers/SGK 4 eftirfarandi
postfang:

European Commission
Directorate-General for Competition,
Merger Registry

J-70

B-1049 Bruxelles/Brussel

(') Stjtid. ESB L 24, 29.1.2004, bls. 1.
() Stjtid. ESB C 56, 5.3.2005 bls. 32.



Nr. 40/36 EES-vidbatir vid Stjornartidindi Evropusambandsins 11.8.2005

Tilkynning um fyrirhugada samfylkingu fyrirtzekja 2005/EES/40/07
(Mal nr. COMP/M.3907 — Bertelsmann/Channel 5)

Ma4l sem kann ad veroa tekio fyrir samkvaemt einfaldadri malsmeofero

1. Framkvemdastjorninni barst 29. juli 2005 tilkynning samkvaemt 4. gr. reglugerdar radsins (EB)
nr. 139/2004(') um fyrirhugada samfylkingu par sem fyrirtzekid RTL Group S.A (,RTL®) sem
tilheyrir pyska hopnum Bertelsmann AG (,BAG®) 60last med hlutafjarkaupum aod fullu yfirrad, i
skilningi b-lidar 1. mgr. 3. gr. fyrrnefndrar reglugerdar, yfir breska fyrirteekinu Channel 5 Television
Group Limited (,,Channel 5°). Channel 5 er nti undir sameiginlegri stjorn BAG og United Business
Media Group.

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:

—  RTL: utvarps- og fjolmidlasamstaeda sem starfar fyrst og fremst & svidi Olastra
sjonvarpsutsendinga, framleidslu sjonvarpsefnis og utvarpsrekstrar,

—  BAG: utgafa boka og timarita, prentun, bein pjonusta og flutningapjonusta, bdka- og
tonlistarklubbar, tonlist, sjonvarps- og Utvarpsutsendingar, inntak og réttindi og tengd pjonusta
i fjolmidlageiranum,

—  Channel 5: gjaldfrjalsar sjonvarpsttsendingar, sala a auglysingarymi, kaup 4 réttindum til
sjonvarpsutsendinga og rekstur vefgattar.

3. AJd lokinni frumathugun telur framkvamdastjornin ad samfylkingin, sem tilkynnt hefur verid, geti
fallid undir gildissvid reglugerdar (EB) nr. 139/2004. Fyrirvari er p6 um endanlega akvordun. Hafa
ber i huga ad petta mal kann ad verda tekid fyrir samkvaemt malsmedferdinni sem kvedid er & um
i tilkynningu framkvemdastjornarinnar um einfaldada malsmedferd vid medhdndlun tiltekinna
samfylkinga samkvamt reglugerd radsins (EB) nr. 139/2004(%).

4.  Hagsmunaadilar eru hvattir til ad senda framkvaemadastjoérninni athugasemdir sem peir kunna ad hafa
fram ad feera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvamdastjorninni innan tiu daga fra pvi ad tilkynning pessi birtist
Stjtid. ESB (C 192, 6 agust 2005). baer ma senda med simbréfi (faxnr. (32) 22 96 43 01 /22 96 72 44)
eda 1 posti, med tilvisuninni COMP/M. 3907 — Bertelsmann/Channel 5, a eftirfarandi heimilisfang:

European Commission
Directorate-General for Competition,
Merger Registry

J-70

B-1049 Bruxelles/Brussel

(') Stjtid. ESB L 24, 29.1.2004, bls. 1.
() Stjtid. ESB C 56, 5.3.2005, bls. 32.



11.8.2005 EES-vidbatir vid Stjornartidindi Evropusambandsins Nr. 40/37

Tilkynning um fyrirhugada samfylkingu fyrirtzekja 2005/EES/40/08
(Mal nr. COMP/M.3913 - 3i/Aviapartner)

Mail sem kann ad veroda tekio fyrir samkvaemt einfaldadri malsmedfero

1. Framkvemdastjorninni barst 2. agust 2005 tilkynning samkvemt 4. gr. reglugerdar radsins (EB)
nr. 139/2004(") um fyrirhugada samfylkingu par sem breska fyrirtzekid 3i Group Plc (,,3i) 60last
med hlutafjarkaupum ad fullu yfirrao, i skilningi b-lidar 1. mgr. 3. gr. fyrrnefndrar reglugerdar, yfir
belgiska fyrirtaekinu Aviapartner N.V. (,,Aviapartner*).

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:
—  3i: ahattufjarmagn og fjarfestir i dskradum hlutabréfum,

—  Aviapartner: evropskur adili vid pjonustustarfsemi & jordu niori & flugvollum i fimm l16ndum i
Evrépu (Hollandi, Belgiu, Frakklandi, Pyskalandi og italiu).

3. AJd lokinni frumathugun telur framkvamdastjornin ad samfylkingin, sem tilkynnt hefur verid, geti
fallid undir gildissvid reglugerdar (EB) nr. 139/2004. Fyrirvari er p6 um endanlega dkvordun. Hafa
ber i huga ad petta mal kann ad verda tekid fyrir samkvaemt malsmedferdinni sem kvedid er & um
i tilkynningu framkvemdastjornarinnar um einfaldada malsmedferd vid medhdndlun tiltekinna
samfylkinga samkveemt reglugerd radsins (EB) nr. 139/2004(?).

4.  Hagsmunaadilar eru hvattir til ad senda framkvaemadastjoérninni athugasemdir sem peir kunna ad hafa
fram ad feera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvamdastjorninni innan tiu daga fra pvi ad tilkynning pessi birtist
Stjtid. ESB (C 194, 9. agust 2005). baer ma senda med simbréfi (faxnr. (32) 22 96 43 01 /22 96 72 44)
eda 1 posti, med tilvisuninni COMP/M.3913 — 3i/Aviapartner a eftirfarandi postfang:

European Commission
Directorate-General for Competition,
Merger Registry

J-70

B-1049 Bruxelles/Brussel

(') Stjtid. ESB L 24, 29.1.2004, bls. 1.
() Stjtid. ESB C 56, 5.3.2005 bls. 32.



Nr. 40/38 EES-vidbatir vid Stjornartidindi Evropusambandsins 11.8.2005

Tilkynning um fyrirhugada samfylkingu fyrirtzekja 2005/EES/40/09
(Mal nr. COMP/M.3915 — Apax/Versatel)

Ma4l sem kann ad veroa tekio fyrir samkvaemt einfaldadri malsmeofero

1. Framkvemdastjorninni barst 5. agust 2005 tilkynning samkvemt 4. gr. reglugerdar radsins (EB)
nr. 139/2004(") um fyrirhugada samfylkingu par sem fyrirtakid Apax Europe VI sem skrad er i
Guernsey (,,Apax“), sem tilheyrir Hirzell Trust, 6dlast med hlutafjarkaupum full yfirrad, i skilningi
b-lidar 1. mgr. 3. gr. fyrrnefndrar reglugerdar, yfir pyska fyrirtaekinu Versatel Deutschland Holding
GmbH (,,Versatel*).

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:

—  Apax: fjarfestingar i 6skradum hlutabréfum,

—  Versatel: rekstraradili netkerfis i Pyskalandi sem bydur eftirtalda pjonustu: talsimapjonustu i
fastanet (fixed line telephony), Net-adgang, leigulinur og heildsélupjonustu (carrier-to-carrier
services).

3. AJd lokinni frumathugun telur framkvamdastjornin ad samfylkingin, sem tilkynnt hefur verid, geti
fallid undir gildissvid reglugerdar (EB) nr. 139/2004. Fyrirvari er p6 um endanlega akvordun. Hafa
ber i huga ad petta mal kann ad verda tekid fyrir samkvaemt malsmedferdinni sem kvedid er & um
i tilkynningu framkvemdastjornarinnar um einfaldada malsmedferd vid medhdndlun tiltekinna
samfylkinga samkveemt reglugerd radsins (EB) nr. 139/2004(?).

4.  Hagsmunaadilar eru hvattir til ad senda framkvaemadastjoérninni athugasemdir sem peir kunna ad hafa
fram ad feera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvaemdastjorninni innan tiu daga fra pvi ad tilkynning pessi birtist
Stjtio. ESB (C 197, 12. agust 2005). Paer ma senda med simbréfi (faxnr. (32) 22 96 43 01 /22 96 72 44)
eda 1 posti, med tilvisuninni COMP/M.3915 — Apax/Versatel 4 eftirfarandi postfang:

European Commission
Directorate-General for Competition,
Merger Registry

J-70

B-1049 Bruxelles/Brussel

(") Stjtid. ESB L 24, 29.1.2004, bls. 1.
(3 Stjtid. ESB C 56, 5.3.2005 bls. 32.



11.8.2005 EES-vidbatir vid Stjornartidindi Evropusambandsins Nr. 40/39

Tilkynning um fyrirhugada samfylkingu fyrirtzekja 2005/EES/40/10
(Ml nr. COMP/M.3926 — Spohn Cement/HeidelbergCement)

Mail sem kann ad veroda tekio fyrir samkvaemt einfaldadri malsmedfero

1. Framkveemdastjorninni barst 1. agust 2005 tilkynning samkvemt 4. gr. reglugerdar radsins (EB)
nr. 139/2004(') um fyrirhugada samfylkingu par sem fyrirtzekid Spohn Cement GmbH, sem stjornad
er af hr. Adolf Merckle, 60last med yfirtokubodi, sem tilkynnt var 28. juni 2005, full yfirrao, i
skilningi b-lidar 1. mgr. 3. gr. fyrrnefndrar reglugerdar, yfir fyrirtaekinu HeidelbergCement GmbH.

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:

—  A. Merckle/Spohn Cement: eignastyring, lyfjavorur,
—  HeidelbergCement: sement, gifs, tilbinar marblondur.

3. AJd lokinni frumathugun telur framkvamdastjornin ad samfylkingin, sem tilkynnt hefur verid, geti
fallid undir gildissvid reglugerdar (EB) nr. 139/2004. Fyrirvari er p6 um endanlega dkvordun. Hafa
ber i huga ad petta mal kann ad verda tekid fyrir samkvaemt malsmedferdinni sem kvedid er & um
i tilkynningu framkvemdastjornarinnar um einfaldada malsmedferd vid medhdndlun tiltekinna
samfylkinga samkveemt reglugerd radsins (EB) nr. 139/2004(?).

4.  Hagsmunaadilar eru hvattir til ad senda framkvaemadastjoérninni athugasemdir sem peir kunna ad hafa
fram ad feera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvaemdastjorninni innan tiu daga fra pvi ad tilkynning pessi birtist
Stjtio. ESB (C 192, 6. agust 2005). beer ma senda med simbreéfi (faxnr. (32) 22 96 43 01 /22 96 72 44)
eda 1 posti, med tilvisuninni COMP/M.3926 — Spohn Cement/HeidelbergCement & eftirfarandi
postfang:

European Commission
Directorate-General for Competition,
Merger Registry

J-70

B-1049 Bruxelles/Brussel

(") Stjtid. ESB L 24, 29.1.2004, bls. 1.
(3 Stjtid. ESB C 56, 5.3.2005 bls. 32.



Nr. 40/40 EES-vidbatir vid Stjornartidindi Evropusambandsins 11.8.2005

Tilkynning um fyrirhugada samfylkingu fyrirtzekja 2005/EES/40/11
(M3l nr. COMP/M.3929 — Barclays Private Equity/Neumayer)

Ma4l sem kann ad veroa tekio fyrir samkvaemt einfaldadri malsmeofero

1. Framkvemdastjorninni barst 2. agust 2005 tilkynning samkvemt 4. gr. reglugerdar radsins (EB)
nr. 139/2004(") um fyrirhugada samfylkingu par sem breska fyrirtzekid Barclays Private Equity Ltd
(,,Barclays®) sem stjornad er af breska fyrirteekinu Barclays Plc, 60last med hlutafjarkaupum ad fullu
yfirrao, i skilningi b-lidar 1. mgr. 3. gr. fyrrnefndrar reglugerdar, yfir pyska fyrirtaekinu Neumayer
Tekfor GmbH (,,Neumayer*).

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:

—  Barclays: hlutabréfasjodur sem fjarfestir i 6skradum hlutabréfum,
—  Neumayer: smidadir stalihlutir fyrir bilaidnadinn.

3. AJd lokinni frumathugun telur framkvamdastjornin ad samfylkingin, sem tilkynnt hefur verid, geti
fallid undir gildissvid reglugerdar (EB) nr. 139/2004. Fyrirvari er p6 um endanlega akvordun. Hafa
ber i huga ad petta mal kann ad verda tekid fyrir samkvaemt malsmedferdinni sem kvedid er & um
i tilkynningu framkvemdastjornarinnar um einfaldada malsmedferd vid meodhdndlun tiltekinna
samfylkinga samkveemt reglugerd radsins (EB) nr. 139/2004(?).

4.  Hagsmunaadilar eru hvattir til ad senda framkvaemadastjoérninni athugasemdir sem peir kunna ad hafa
fram ad feera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvaemdastjorninni innan tiu daga fra pvi ad tilkynning pessi birtist
Stjtio. ESB (C 195, 10 agust 2005). baer ma senda med simbréfi (faxnr. (32) 22 96 43 01 /22 96 72 44)
eda i posti, med tilvisuninni COMP/M.3929 — Barclays Private Equity/Neumayer, & eftirfarandi
postfang:

European Commission
Directorate-General for Competition,
Merger Registry

J-70

B-1049 Bruxelles/Brussel

(') Stjtid. ESB L 24, 29.1.2004, bls. 1.
() Stjtid. ESB C 56, 5.3.2005, bls. 32.



